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1 .  S U M M A R Y :  P e t r  c o n t e n d s  t h a t  h e  ~ a s  i m p r o p e r l y  t r i . e d  
b e f o r e  a  " d ef - t h  q u a l ! , ! i e d "  i u r y  a n d  t h a t  t h e  s t a t e  v i o l a t e d  t l i e  
e  
c o m m a n d  o f  E s t e l l e  v .  S m i t h ,  4 5 1 - U . S .  4 5 4  ( 1 9 8 l ) ,  b y  i n t r o d u c i n q  
s u b s t a n t i v e  e v i d e n c e  e l i c i t e d  d u r i . n g  a n  u n c o u n s e 1 e r j  c o m p e t e n c y  
e x a m i n a t i o n .  
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2 .  F A C ' T ' S  A N D  D E C I S I O N S  B E L O W :  P e t r  a n d  c o - d e f e n d a n t  
S t a n f o r d  w e r e  c o n v i c t e d  a t  t h e  s a m e  t r i a l  o f  r a p i n g  a n d  m u r d e r i n g  
a  g a s  s t a t i o n  a t t e n d a n t .  S t a n f o r d  w a s  t r i e d  f o r  c a p i t a l  m u r d e r  
a n d  r e c e i v e d  t h e  d e a t h  s e n t e n c e .  A l t h o u g h  i n i t i a l l y  i n d i c t e d  f o r  
c a p i t a l  m u r d e r ,  i n  a  p r e  r i a l  m o t i o n  p e t r  s u c c e s s f u l l y  a r q u e d  
t h a t  E n m u n d  v .  F l o r i d a  p r e c l u d e d  t h e  d e a t h  p e n a l t y  s i n c e  h e  w a s  
n o t  t h e  t r i g g e r m a n  a n d  d i d  n o t  h a v e  t h e  r e q u i s i t e  i n t e n t  t o  t a k e  
a  l i f e .  T h e  c o u r t  u l t i m a t e l y  s e n t e n c e d  h i m  t o  ~ i f e  i m p r i s o n m e n ~  
P r i o r  t o  t r i a l ,  o e t r  m o v e d  t o  b a r  " d e a t h  q u a l i f i c a t i o n "  o f  
t h e  j u r y  d u r i n g  t h e  g u i l t - i n n o c e n c e  p h a s e  o f  t h e  p r o c e e d i n g s .  I n  
t h e  a l t e r n a t i v e ,  h e  m o v e d  f o r  s e p a r a t e  j u r i e s  f o r  t h e  q u i l t -
i n n o c e n c e  a n d  s e n t e n c i n g  p h a s e s  o f  t h e  t r i a l .  B o t h  m o t i o n s  w e r e  
d e n i e d ,  a n a  a  " d e a t h  q u a l i f i e d "  i u r y  w a s  e m p a n e l e d .  A l s o  p r i o r  
t o  t r i a l ,  t h e  s t a t e  o r d e r e d  t h a t  p e t r  u n d e r g o  a  p s y c h i a t r i c  e x -
a m i n a t i o n  t o  d e t e r m i n e  c o m p e t e n c y  t o  s t a n d  t r i a l .  
P e t r ' s  p r i n c i p a l  d e f e n s e  w a s  t h a t  e x t r e m e  e m o t i o n a l  d i s t u r b -
a n c e  p r e c l u d e d  f o r m a t i o n  o f  t h e  r e q u i s i t e  m e n s  r e a .  T n  s u p p o r t  
o f  t h a t  d e f e n s e ,  p e t r  c a l l e d  M a r t h a  E l a m ,  a  s o c i a l  w o r k e r  w i t h  
t h e  D e p a r t m e n t  o f  H u m a n  R e s o u r c e s ,  t o  t e s t i f y  o n  h i s  b e h a l f .  S h e  
t e s t i f e d  t h a t  s e v e r a l  m o n t h s  e a r l i e r ,  w h i l e  i n  a  j u v e n i l e  d e t e n -
t i o n  c e n t e r ,  o e t r  h a d  u n d e r g o n e  e x t e n s i v e  p s y c h o l o g i c a l  t e s t i n g .  
T h o s e  t e s t s  r e v e a l e d  t h a t  p e t r  h a d  a n  I Q  o f  7 4  a n d  a  t h o u g h t  d i s -
o r d e r .  A n o t h e r  r e p o r t  i n d i c a t e d  t h a t  h e  w a s  " s e v e r e l y  e m o t i o n a l -
l y  d i s t u r b e d ,  v e r y  e a s i l y  c o n f u s e d ,  h a d  a n  e x t r e m e l y  l i m i t e d  c a -
p a c i t y  f o r  i n s i g h t  a n d  w a s  e a s i l v  l e d  b y  o t h e r  m o r e  s o p h i s t i c a t e d  
d e l i n q u e n t s  o r  y o u t h s . "  P e t n  a t  ' 3 .  O n  c r o s s  e x a m i n a t i o n ,  t h e  
p r o s e c u t o r  a s k e d  E l a m  i f  s h e  h a d  a n y  o t h e r  r e p o r t s  c o n c e r n j  n q  
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P e t r .  S h e  i n d i c a t e d  t h a t  s h e  a l s o  h a d  w i t h  h e r  t h e  r e p o r t  o f  t h e  
p r e - t r i a l  c o m p e t e n c y  e  x a m i  n a t i o n .  
O v e r  p e t r ' s  o b j e c t i o n ,  s h e  
r e a d  a  p a s s a g e  f r o m  t h e  r e p o r t  t h a t  i n d i c a t e d  t h a t  p e t r  " w a s  a p -
p r o p r i a t e  i n t e r a c t i o n a l l y  
i n  g o o d  r e a l i t y  c o n t a c t  a n d  
s e e m e d  t o  b e  f u n c t i o n  ( s i c )  i n  f u l l  n o r m a l  I Q . "  
P e t n  a t  5 .  I n  
h i s  c l o s i n g  a r g u m e n t ,  t h e  p r o s e c u t o r  r e f e r r e d  t o  t h i s  t e s t i m o n y  
t o  r e b u t  p e t r ' s  e v i d e n c e  o f  e m o t i o n a l  d i s t u r b a n c e .  
P e t r ~ p e a l e d  h i s  c o n v i c t i o n  t o  t h e  K y .  S . C t .  
H i s  p r i n c i -
p a l  c o n t e n t i o n s  w e r e  t h a t  d e a t h  q u a l i f i c a t i o n  o f  t h e  i u r y  h a < ' l  
d e p r i v e d  h i m  o f  a  f a i r  a n d  i m p a r t i a l  t r i a l  a n d  t h a t  a d m i s s i o n  o f  
e v i d e n c e  f r o m  t h e  c o m p e t e n c y  e x a m i n a t i o n  w a s  h a r r e d  u n d e r  E s t e l l e  
v .  S m i t h .  T h e  c o u r t  r e i e c t e d  b o t h  c l a i m s  a n d  a f f i r m e d  t h e  c o n -
v i c t i o n .  O n  t h e  G r i g s b y  i s s u e ,  t h e  c o u r t  n o t e d  t h a t  d e a t h  q u a l i -
f i c a t i o n  w a s  e s s e n t i a l  t o  e n s u r e  t h a t  t h e  i u r o r s  w e r e  w i l l i n q  a n d  
a b l e  t o  f o l l o w  t h e  e v i d e n c e  a n d  l a w  r a t h e r  t h a n  t h e i r  o w n  p r e c o n -
c e i v e d  n o t i o n s .  I n  d i s p o s i n g  o f  t h e  S m i t h  c l a i m ,  t h e  c o u t t  h e l d  
t h a t  t h e  e v i d e n c e  i n  t h e  c o m p e t e n c y  r e p o r t  w a s  n o n p r e j u d i c i a l  a n d  
h a r m l e s s  b e y o n d  a  r e a s o n a b l e  d o u b t  i n  v i e w  o f  t h e  o v e r w h e l m i n g  
e v i d e n c e  o f  g u i l t .  T h e  c o u r t  a l s o  s u g g e s t e d  t h a t  S m i t h  w a s  d i s -
t i n g u i s h a b l e  b e c a u s e  " t h e  r e p o r t  c o n t a i n e d  n o  i n c u l p a t o r y  s t a t e -
m e n t s  b y  B u c h a n a n  o r  a n y  a c c u s a t o r v  o b s e r v a t i o n  b y  t h e  e x a m i n e r  
w h o  m e r e l y  r e c i t e d  h i s  o b s e r v a t i o n s  o f  B u c h a n a n ' s  o u t w a r d  a p p e a r -
a n c e . "  P e t n  a t  A - 7 .  
F i n a l l y ,  t h e  c o u r t  s u g g e s t e d  t h a t  b y  t h e  
t i m e  o f  t h e  c o m p e t e n c y  e x a m i n a t i o n  p e t r  h a d  a l r e a d y  w a i v e d  h i s  
r i g h t  t o  s i l e n c e  b y  c o n f e s s i n g  t o  t h e  c r i m e  i n  a n  e a r l i e r  s e s s i o n  
w i t h  t h e  p o l i c e .  
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3 .  C O N T E N T I O N S :  R e l y i n g  o n  G r i g s b y  v .  M a b r y ,  7 5 8  F . 2 d  
2 6 6  ( C A 8  1 9 8 5 ) ,  c e r t  o e n d i n g  s u b  n o m .  L o c k h a r t  v .  ~ c C r e e ,  N o .  8 4 -
1 8 6 5 ,  p e t r  c o n t e n d s  t h a t  t r i a l  b e f o r e  a  d e a t h - q u a l i f i e d  j u r y  v i o -
l a t e s  h i s  S i x t h  A m e n d m e n t  r i g h t  t o  a  i u r v  c o m p o s e d  o f  a  r e p r e -
s e n t a t i  v e  c r o s s - s e c t i o n  o f  t h e  c o m m u n i t y .  
S t a t i s t i c a l  e v i d e n c e  
s u g g e s t s  o v e r w h e l m i n g l y  t h a t  s u c h  i u r i e s  a r e  f a r  m o r e  l i k e l y  t o  
c o n v i c t  t h a n  a r e  j u r i e s  t h a t  c o n t a i n  j u r o r s  w h o  a r e  m o r a l l y  o p -
p o s e d  t o  t h e  d e a t h  p e n a l t v .  T r i a l  b e f o r e  a  d e a t h - q u a l i f i e d  i u r v  
i s  e s p e c i a l l y  i n a p p r o p r i a t e  i n  a  n o n c a o i t a l  c a s e .  
W h i l e  t h e  
s t a t e  m a y  h a v e  h a d  a d e q u a t e  i u s t i f i c a t i o n  t o  e x c l u d e  d e a t h - a v e r s e  
j u r o r s  f r o m  h i s  c o - d e f e n d a n t ' s  j u r y ,  t h e r e  w a s  n o  j u s t i f i c a t i o n  
a t  a l l  f o r  t r v i n g  h i s  c a s e  b e f o r e  a  j u r y  s t a t i s t i c a l l v  m o r e  l i k e -
l y  t o  r e t u r n  a  c o n v i c t i o n .  
P e t r  a l s o  r e n e w s  h i s  E s t e l l e  v .  S m i t h  c l a i m .  I n  S m i t h ,  t h e  
C o u r t  h e l d  t h a t  a d m i s s i o n  o f  a  g o v e r n m e n t  p s y c h i a t r i s t ' s  t e s t i m o -
n y  t o  s u p p o r t  t h e  s t a t e ' s  c a s e  a t  t h e  s e n t e n c i n g  p l - i a s e  o f  a  b i -
f u r c a t e d  c a p i t a l  t r i a l  v i o l a t e d  t h e  d e f e n d a n t ' s  F i f t h  A m e n d m e n t  
p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  a n d  S i x t l - i  A m e n d m e n t  r l q h t  t o  
c o u n s e l .  
B e c a u s e  t h e  s t a t e  a t  n o  p o i n t  i n f o r m e d  p e t r  o r  h i s  
c o u n s e J  t h a t  t h e  e v a l u a t i o n  t a k e n  a t  t h e  c o m p e t e n c y  e x a m i n a t i o n  
m i g h t  l a t e r  b e  u s e d  a s  s u b s t a n t i v e  e v i d e n c e  o f  g u i l t ,  p e t r  c o n -
t e n d s ,  t h e  c a s e  i s  v i r t u a l l y  i n d i s t i n g u i s h a b l e  f r o m  S m i t h .  
4 .  D I S C U S S I O N :  O n  t h e ~ g s b y  c l a i m ,  t h e  o n l y  d i f f i -
c u l t  q u e s t i o n  i s  w h e t h e r  t o  h o l d  f o r  L o c k h a r t  o r  t o  c o n s o l i d a t e  
t h e  t w o  c a s e s .  T h e  a r q u m e n t  f o r  c o n s o l i d a t i o n  i s  t h e  n o v e l  w r i n -
_ _ - ,  
k l e  t h a t  p e t r  w a s  t r i e d  b e f o r e  a  d e a t h - q u a J i f i e d  i u r y  e v e n  t h o u g h  
h e  w a s  n o t  t r i e d  f o r  c a p i t a l  m u r d e r .  T h u s ,  t o  t h e  e x t e n t  t h a t  
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t h e  s t a t e  i n t e r e s t  i n  a v o i d i n g  a  b i a s e d  o r  l a w l e s s  j u r y  i . s  t h e  
j u s t i f i c a t i o n  f o r  d e a t h  q u a l i f i c a t i o n ,  t h a t  i n t e r e s t  i s  a b s e n t  
h e r e .  
I n  l i g h t  o f  t h i s  i n t e r e s t i n g  a n d  a t  l e a s t  p o t e n t i a l l y  
r e l e v a n t  f e a t u r e  o f  t h e  c a s e ,  i t  m i g h t  m a k e  s e n s e  t o  c o n s i d e r  t h e  
t w o  p e t n s  t o g e t h e r .  
A l t h o u g h  t h e y  a r e  s o m e w h a t  d i f f i c u l t  t o  a s s e s s  o n  t h i s  
_ _ _ _ _ _ _ _ ,  
r e c o r d ,  p e t r ' s  F i f t h  a n d  S i x t h  A m e n d m e n t  c l a i m s  a l s o  a p p e a r  t o  b e  
s u b s t a n t i a l .  P r i o r  t o  t h e  s t a t e - o r d e r e d  c o m o e t e n c y  e x a m i n a t i o n ,  
p e t r  w a s  n o t  i n f o r m e d  o f  h i s  r i g h t  t o  r e m a i n  s i l e n t .  N o r  w a s  h e  
t o l n  t h a t  a n y  i n f o r m a t i o n  e l  i c t e d  m i g h t  b e  u s e d  a q a  i n s t  i ,  i m  a t  
t r i a l .  Y e t  t h e  r e p o r t  t h a t  r e s u l t e d  f r o m  t h e  e x a m i n a t i o n  a p p e a r s  
t o  h a v e  p l a y e d  a  e r  i  t i  c a l  r o l e  i n  t h e  s t a t e ' s  e f f o r t  t o  r e b u t  
p e t r ' s  e m o t i o n a l  
d i s t u r b a n c e  a e f e n s e .  I f  f  a i l u  l ' . ' e  t o  
" M i r a n d i z e "  a  d e f e n d a n t  o r i o r  t o  a  c o m p e t e n c y  e x a m i n a t i o n  r e n -
d e r s  t h e  p s y c h i a t r i c  r e p o r t  i n a d m i s s i b l e  a t  a  s u b s e q u e n t  s e n t e n c -
i n g  h e a r i n g ,  t h e  r e p o r t  c e r t a i n l y  o u g h t  t o  b e  i n a d m i s s a h l e  a t  t h e  
g u i l t  p h a s e  a s  w e l l .  T i n l e s s  E s t e l l e  v .  S m i t h  i s  l i m i t e d  t o  i t s  
p a r t i c u l a r  f a c t s - - p s v c h i a t r i c  t e s t i m o n y  c o n c e r n i n g  f u t u r e  d a n g e r -
o u s n e s s  i n  a  c a p i t a l  s e n t e n c i n g  h e a r i n g - - t h e  c a s e  a p p e a r s  t o  b e  
d i s p o s i t i v e  o f  t h e  p e t r ' s  F i f t h  A m e n d m e n t  c l a i m .
1  
T h e  K y .  S u p .  C t .  a t t e m p t s  t o  d i s t i n g u i s h  S m i t h  b y  a r g u i n g  
t h a t ,  h e r e ,  u n l i k e  i n  S m i t h ,  t h e  p s y c h o l o g i s t  b a s e d  h j s  c o m p e t e n -
c y  r e p o r t  o n l y  o n  o b s e r v a t i o n s  o f  p e t r  a n d  n o t  o n  s u b s t a n t i v e  
1  T h e  C A 2  r e c e n t l v  r e j e c t e d  a n  e f f o r t  t o  l i m i t  S m i t h  t o  
i t s  p a r t i c u l a r  f a c t s .  S e e  U n i t e d  S t a t e s  v .  ~ h i t t v ,  7 6 0  F . 2 d  4 2 5 ,  
4 3 1 - 4 3 2  ( 1 9 8 5 ) .  B u t  s e e ,  B a u m a n n  v .  U n i t e d  S t a t e s ,  6 9 2  F . 2 d  5 6 5 ,  
5  7  6  (  C A 9  1  9  8  2  )  •  
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d i s c u s s i o n s  w i t h  h i m .  
I n  d i c t u m ,  S m i t h  d o e s  s u g g e s t  t h a t  t h e  
a d m i s s i o n  o f  p u r e l y  o b s e r v a t i o n a l  e v i d e n c e  w o u l d  n o t  i m p l i c a t e  
t h e  F i f t h  A m e n d m e n t  a t  a l l .  
4 5 1  U . S . ,  4 6 3 - 6 5 .  
S m i t h  s t r o n g l y  
i m p l i e s ,  h o w e v e r ,  t h a t  c o m p e t e n c y  e x a m i n a t i o n s  a l m o s t  i n v a r i a b l y  
r e s t  o n  t h e  c o n t e n t  o f  t h e  p s y c h o )  o g i s t  ' s  d i s c u s s i o n s  w i t h  t h e  
d e f e n d a n t ,  i d . ,  a t  4 6 4  n . 8 .  
A l t h o u g h  I  d o u b t  t h a t  t h e  K y .  
c o u r t ' s  e f f o r t  t o  w r i g g l e  o u t  f r o m  u n d e r  S m i t h  o n  t h i s  g r o u n d  i s  
m e r i t o r i o u s ,  i t  i s  i m p o s s i b l e  t o  e v a l u a t e  t h e  a r g u m e n t  w i t h o u t  a  
c l o s e r  e x a m i n a t i o n  o f  t h e  r e c o r d .
2  
I n  a n y  e v e n t ,  e v e n  i f  t h e  F i f t h  A m e n d m e n t  w a s  n o t  i m p l i c a t -
e d ,  t h e  S i x t h  A m e n d m e n t  c l e a r l y  w a s .  P e t r  h e d g e s  o n  w h e t h e r  h i s  
c o u n s e l  w e r e  t o l d  o f  t h e  c o m p e t e n c y  e x a m i n a t i o n  a t  a l l .  B u t  i t  
i s  u n d i s p u t e d  t h a t  t h e y  w e r e  n o t  i n f o r m e d  t h a t  e v i d e n c e  e l i c i t e d  
a t  t h e  e x a m  w o u l d  b e  u s e d  f o r  a n y t h i n g  o t h e r  t h a n  a  d e t e r m i n a t i o n  
o f  p e t r ' s  c o m p e t e n c y  t o  s t a n d  t r i a l .  H e r e  t o o  S m i t h  a p p e a r s  t o  
b e  d i s p o s i t i v e .  4 5 1  U . S . ,  a t  4 7 1 .  
F i n a l l y , ~ e  c o u r t ' s  i n v o c a t i o n  o f  t h e  h a r m l e s s  e r r o r  d o c -
t r i n e  i s  v e r y  u n c o n v i n c i n g .  T h e r e  a p p e a r s  t o  h a v e  b e e n  l i t t l e  
d o u b t  t h a t  p e t r  c o m m i t t e d  t h e  a c t s  t h a t  w e r e  t h e  b a s  i s  f o r  t h e  
c h a r g e .  T h e  o n l y  r e a l  q u e s t i o n  w a s  w h e t h e r  h e  h a d  t h e  r e q u i s i t e  
m e n s  r e a  t o  s u p p o r t  a  c o n v i c t i o n  f o r  f i r s t  ~ e g r e e  m u r d e r .  ' I ' h e  
p s y c h o l o g i c a l  e v a l u a t i o n  o b t a i n e d  a t  t h e  c o m p e t e n c y  e x a m i n a t i o n  
a p p e a r s  t o  h a v e  b e e n  t h e  s t a t e ' s  b e s t  ( a n d  p e r h a p s  i t s  o n l y )  r e -
2  
T h e  c o u r t ' s  s t a t e m e n t  t h a t  p e t r  n e c e s s a r i l y  w a i v e d  h i s  
F i f t h  A m e n d m e n t  r i g h t s  m e r e l y  b y  c o n f e s s i n g  t o  t h e  p o l i c e  i n  a n  
e a r l i e r  s e s s i o n  i s  o b v i o u s l y  i n c o r r e c t .  
-- 7  -
-
b u t t a l  t o  p e t r ' s  s u b s t a n t i a l  e v i n e n c e  t h a t  h e  s u f f e r e d  f r o m  v a r i -
o u s  t h o u g h t  d i s o r a e r s  a n d  h a d  a  v e r y  l o w  I Q .  I n  t h i s  c o n t e x t ,  
h a r d l y  c o u l d  t h e  e r r o r  b e  c o n s i r l e r e d  h a r m l e s s .  
A l t h o u g h  t h e  c a s e  a p p e a r s  t o  h a v e  b e e n  i n c o r r e c t l y  n e c i d e d ,  
o n e  w o u l d  h a v e  t o  s t r a i n  t o  f i n d  i n  i t  a n y  n e w  o r  i m p o r t a n t  P r i n -
c i p l e  o f  l a w  t h a t  w a r r a n t s  t h i s  C o u r t ' s  r e v i e w .  U n l e s s  t h e  c o u r t  
c o n s i d e r s  t h e  c a s e  a  c a n d i d a t e  f o r  s u m m a r y  r e v e r s a l ,  i t  m i g h t  h e  
b e s t  t o  s e e  w h e t h e r  t h e  e r r o r  i s  c o r r e c t e d  o n  h a b e a s .  I n  a n y  
e v e n t ,  t h a t  i s s u e  n e e d  n o t  b e  c o n f r o n t e d  n o w .  I n  l i g h t  o f  t h e  
p r o p e r l y  p r e s e r v e d  G r i g s b y  c l a i m ,  f o r  n o w  t h e  a p p r o p r i a t e  c o u r s e  
i s  t o  h o l d  f o r  L o c k h a r t  o r  t o  g r a n t  o n  t h e  G r i g s b y  i s s u e  a n d  c o n -
s o l i d a t e  w i t h  L o c k h a r t .  
I  r e c o m m e n d  a  C F R  w i t h  a  v i e w  t o w a r d s  a  h o l d  f o r  o r  
c o n s o l i d a t i o n  w i t h  L o c k h a r t  v .  M c c r e e ,  ~ o .  8 4 - 1 - 8 6 5 .  
I F P  s t a t u s  i s  p r o p e r  
R e s p o n s e  h a s  b e e n  w a i v e d  . •  
S e p t e m b e r  2 4 ,  1 9 8 5  
C e r f  
o p n  i n  p e t n  
-C o u r t  . . . . . . . . . . . . . . . . . . .  .  
A r g u e d  . . . . . . . . . . . . . . . . . . .  ,  1 9  . .  .  
S u b m i t t e d  . . . . . . . . . . . . . . . .  ,  1 9  . .  .  
H O L D  
F O R  
C E R T .  
G  
D  
B u r g e r ,  C h .  J  . . . . . . . . . . .  ,  . . . . .  .  
B r e n n a n ,  J  . . . . . . . . . . . . . .  ,  . . . . .  .  
W h i t e ,  J  . . . . . . . . . . . . . . . .  ,  . . . . .  .  
M a r s h a l l ,  J  . . . . . . . . . . . . .  ,  . . . . .  .  
B l a c k m u n ,  J  . . . . . . . . . . . .  ,  . . . . .  .  
P o w e l l ,  J  . . . . . . . . . . . . . . .  ,  . . . . .  .  
R e h n q u i s t ,  J  . . . . . . . . . . . .  ,  . . . . .  .  
S t e v e n s ,  J  . . . . . . . . . . . . . .  ,  . . . . . .  ,  . . . .  ,  . . .  .  
O ' C o n n o r ,  J  . . . . . . . . . . . . .  ,  . . . . . .  ,  . . . .  ,  . . .  .  
-
N o v e m b e r  2 7 ,  1 9 8 5  
· v o t e d  o n  . . . . . . . . . . . . . . . . . .  ,  1 9  . .  .  
A s s i g n e d  . . . . . . . . . . . . . . . . . .  ,  1 9  . .  .  
8 5 - 5 3 4 8  
N o .  
A n n o u n c e d  . . . . . . . . . . . . . . . .  ,  1 9  . .  .  
B U C H A N A N  
v s .  
K E N T U C K Y  
J U R I S D I C T I O N  A L  
S T A T E M E N T  
M E R I T S  I  M O T I O N  
N  I  P O S T  I D I S  I  A F F  I  R E V  I A F F  I  G  
D  
•  •  •  • I •  •  •  •  •  ~ •  •  • I •  •  •  •  
/ H  
, h  
i ~  
- ✓ 
~ ( _ ~  
A B S E N T  N O T  Y O T I N G  
.  " '  
, ;  ,  
C H A M B E R S  O F  
-
. § u : p u m t  < q t t u r t  t t f  " r t  ~ t h  j ; t a t t s  
. a s l p : n g t o n .  ~ .  < q .  2 l l f f e ) l . ~  
•  
J U S T I C E  W I L L I A M  H .  R E H N Q U I S T  
•  
M a y  2 1 ,  1 9 8 6  
M E M O R A N D U M  T O  T H E  C O N F E R E N C E  
~ f o l d s  f o r  N o .  8 4 - 1 8 6 5 ,  L o c k h a r t  v .  M c c r e e :  
( 8 )  N o .  8 5 - 5 3 4 8 :  B u c h a n a n  v .  K e n t u c k y .  
P e t r  a n d  a  c o d e f e n d a n t  w e r e  c h a r g e d  w i t h  r a p i n g  a n d  
m u r d e r i n g  a  g a s  s t a t i o n  a t t e n d a n t ,  a n d  w e r e  t r i e d  t o g e t h e r .  
P r i o r  t o  t r i a l ,  p e t r  a s k e d  t h e  t r i a l  c o u r t  t o  r u l e  t h a t ,  
s i n c e  p e t r  w a s  n o t  t h e  t r i g g e r m a n  a n d  h a d  n o  i n t e n t  t o  k i l l ,  
h e  c o u l d  n o t  r e c e i v e  t h e  d e a t h  p e n a l t y  u n d e r  E n m u n d  v .  
F l o r i d a ,  4 5 8  U . S .  7 8 2  ( 1 9 8 2 ) .  T h e  t r i a l  c o u r t  g r a n t e d  
p e t r ' s  m o t i o n ,  s p e c i f i c a l l y  n o t i n g  t h a t  t h e  p r o s e c u t o r  
c o n c e d e d  t h a t  p e t r  c o u l d  n o t  r e c e i v e  t h e  d e a t h  p e n a l t y  u n d e r  
E n m u n d .  P e t r ' s  m u r d e r  c h a r g e  w a s  t h e r e f o r e  t r i e d  a s  a  C l a s s  
A  f e l o n y  i n s t e a d  o f  a  c a p i t a l  o f f e n s e .  P e t r  a l s o  m o v e d ,  
p r i o r  t o  t r i a l ,  t o  p r e c l u d e  t h e  " n e a t h  q u a l i f i c a t i o n "  o f  t h e  
j u r y ,  o r  i n  t h e  a l t e r n a t i v e  f o r  s e p a r a t e  j u r i e s  f o r  t h e  
g u i l t  a n d  s e n t e n c i n g  p h a s e s  o f  t h e  t r i a l ,  o n  t h e  g r o u n d  t h a t  
h e  w a s  n o t  e l i g i b l e  f o r  t h e  d e a t h  p e n a l t y .  T h e  t r i a l  c o u r t  
d e n i e d  t h e  m o t i o n  a n d  p r o c e e d e d  t o  " d e a t h  q u a l i f y "  t h e  j u r y .  
P e t r ' s  p r i m a r y  d e f e n s e  a t  t r i a l  w a s  t h a t  h e  h a d  a c t e d  
o u t  o f  e x t r e m e  e m o t i o n a l  d i s t u r b a n c e .  P e t r  c a l l e d  a  s o c i a l  
w o r k e r  t o  t e s t i f y  o n  h i s  b e h a l f .  T h e  s o c i a l  w o r k e r  q u o t e d  
f r o m  r e p o r t s  a b o u t  t h e  r e s u l t s  o f  s e v e r a l  p s y c h o l o g i c a l  
t e s t s  t h a t  h a d  b e e n  p e r f o r m e d  o n  p e t r  b y  h e r s e l f  a n d  o t h e r s .  
O n  c r o s s - e x a m i n a t i o n ,  t h e  p r o s e c u t o r  a s k e d  t h e  s o c i a l  w o r k e r  
w h e t h e r  s h e  h a d  a n y  o t h e r  r e p o r t s  a b o u t  p e t r .  S h e  r e p l i e d  
t h a t  s h e  a l s o  h a d  t h e  r e p o r t  o f  p e t r ' s  p r e t r i a l  c o m p e t e n c y  
e x a m i n a t i o n .  O v e r  p e t r ' s  o b j e c t i o n ,  s h e  r e a d  a  p a s s a g e  f r o m  
t h e  r e p o r t  t h a t  i n d i c a t e d  t h a t  p e t r  " w a s  a p p r o p r i a t e  
i n t e r a c t i o n a l l y "  a n d  h a d  " g o o d  r e a l i t y  c o n t a c t . "  T h e  
p r o s e c u t o r  l a t e r  r e f e r r e d  t o  t h i s  r e p o r t  a s  r e b u t t i n g  p e t r ' s  
c l a i m  o f  e x t r e m e  e m o t i o n a l  d i s t u r b a n c e .  
P e t r  a n d  h i s  c o d e f e n d a n t  w e r e  b o t h  c o n v i c t e d ;  t h e  
c o d e f e n d a n t  r e c e i v e d  t h e  d e a t h  p e n a l t y ,  a n d  p e t r  w a s  
s e n t e n c e d  t o  l i f e  i m p r i s o n m e n t .  P e t r ' s  c o n v i c t i o n  a n d  
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s e n t e n c e  w e r e  a f f i r m e d  o n  d i r e c t  a p p e a l .  T h e  K y .  S u p .  C t .  
r e j e c t e d  p e t r ' s  c l a i m  t h a t  t h e  r e f e r e n c e  t o  t h e  p r e t r i a l  
c o m p e t e n c y  e x a m i n a t i o n  v i o l a t e d  E s t e l l e  v .  S m i t h ,  4 5 1  U . S .  
4 5 4  ( 1 9 8 1 ) ,  h o l d i n g  t h a t  ( 1 )  t h e  r e p o r t  w a s  n o n p r e j u d i c i a l  
a n d  h a r m l e s s  b e y o n d  a  r e a s o n a b l e  d o u b t  i n  v i e w  o f  t h e  
o v e r w h e l m i n g  e v i d e n c e  o f  g u i l t ,  ( 2 )  t h e  r e p o r t  c o n t a i n e d  n o  
i n c u l p a t o r y  s t a t e m e n t s  b y  p e t r  o r  a c c u s a t o r y  o b s e r v a t i o n s  b y  
t h e  e x a m i n e r ,  a n d  ( 3 )  p e t r  h a d  w a i v e d  h i s  r i g h t  t o  s i l e n c e  
p r i o r  t o  t h e  e x a m i n a t i o n  b y  c o n f e s s i n g  t o  t h e  c r i m e .  
P e t r  r a i s e s  t w o  c l a i m s  i n  h i s  c e r t  p e t n :  ( 1 )  A  G r i g s b y  
c l a i m ,  b a s e d  o n  t h e  f a c t  t h a t  h e  w a s  r u l e d  i n e l i g i b l e  f o r  
t h e  d e a t h  p e n a l t y  p r i o r  t o  t r i a l ;  a n d  ( 2 )  A n  E s t e l l e  v .  
S m i t h  c l a i m  •  
I n  L o c k h a r t ,  w e  d i d  n o t  s q u a r e l y  a d d r e s s  t h e  q u e s t i o n  
w h e t h e r  " d e a t h  q u a l i f i c a t i o n "  m i g h t  v i o l a t e  t h e  
c o n s t i t u t i o n a l  r i g h t s  o f  a  d e f e n d a n t  w h o  i s  r u l e d  i n e l i g i b l e  
f o r  t h e  d e a t h  p e n a l t y  p r i o r  t o  t r i a l .  S e e  s l i p  o p .  a t  1 2 ,  
n .  1 6 .  H e r e ,  t h e  S t a t e ' s  p r i m a r y  i n t e r e s t  i n  " d e a t h  
q u a l i f y i n g "  p e t r ' s  j u r y  ( p r e s u m a b l y  t h e  i n t e r e s t  i n  h a v i n g  
t h e  s a m e  j u r y  d e t e r m i n e  b o t h  p e t r ' s  a n d  t h e  c o d e f e n d a n t ' s  
g u i l t  o r  i n n o c e n c e )  i s  c e r t a i n l y  l e s s  s u b s t a n t i a l  t h a n  t h e  
i n t e r e s t s  w e  c o n s i d e r e d  i n  L o c k h a r t ,  a n d  p e t r  t h e r e f o r e  m a y  
h a v e  a  v a l i d  c o n s t i t u t i o n a l  c l a i m  e v e n  a f t e r  L o c k h a r t .  I  
w o u l d  p r e f e r ,  h o w e v e r ,  t o  s e e  a  f e d e r a l  h a b e a s  c o u r t  a d d r e s s  
t h i s  i s s u e  i n  t h e  f i r s t  i n s t a n c e ,  p a r t i c u l a r l y  s i n c e  t h i s  
w o u l d  a l l o w  t h e  S t a t e  t o  o f f e r  e v i d e n c e  i n  s u p p o r t  o t  
w h a t e v e r  o t h e r  i n t e r e s t s  i t  m i g h t  s e e k  t o  a s s e r t .  1 f  p e t r  
d o e s  n o t  o b t a i n  f e d e r a l  h a b e a s  r e l i e f ,  w e  w i l l  a t  l e a s t  h a v e  
a  b e t t e r  r e c o r d  f o r  r e s o l v i n g  t h e  i s s u e .  I  a g r e e  w i t h  t h e  
K y .  S u p .  C t . ' s  a s s e s s m e v t  h e  E s t e l l e  v .  S m i t h  c l a i m ,  a n d  
I  w i l l  t h e r e f o r e  v o t e  t o  e n y  c e r t .  
S i n c e r e l y ,  
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B E N C H  M E M O R A N D U M  
T o :  
J u s t i c e  P o w e l l  
D e c e m b e r  1 6 ,  1 9 8 6  
F r o m :  B o b  
N o .  8 5 - 5 3 4 8 ,  B u c h a n a n  v .  K e n t u c k y  
C e r t .  t o  K y .  S u p .  C t .  
M o n d a y ,  J a n u a r y  1 2 ,  1 9 8 6  ( 3 r d  c a s e )  
Q u e s t i o n s  P r e s e n t e d  
1 .  I n  a  j o i n t  t r i a l  f o r  m u r d e r ,  w h e r e  t h e  p r o s e c u t i o n  s e e k s  
t h e  d e a t h  p e n a l t y  a g a i n s t  o n e  d e f e n d a n t  b u t  n o t  t h e  o t h e r ,  m a y  
t h e  j u r y  b e  d e a t h - q u a l i f i e d ?  
--
2 .  
2 .  I s  t h e  p r o s e c u t i o n  p e r m i t t e d  t o  i n t r o d u c e  t h e  r e s u l t s  o f  a  
- - - - - ·- - - - - - - - - - ~ - - - . . . _ _  
p s y c h i a t r i c  e x a m i n a t i o n ,  m a d e  w i t h  t h e  c o n s e n t  o f  t h e  d e f e n d a n t  
- - . . _ , _ _ _ _ . .  - ~ - - ,  
a n d  h i s  c o u n s e l ,  t o  r e b u t  o t h e r  p s y c h o l o g i c a l  e v i d e n c e  p r e s e n t e d  
- - - - - - - - - - - - - - ~  
b y  t h e  d e f e n s e  t o  s h o w  t h a t  t h e  d e f e n d a n t  a c t e d  u n d e r  a n  e x t r e m e  
- -
- - - - - -
e m o t i o n a l  d i s t u r b a n c e ?  
- - - - - - - - - - - - - · - - - ~  , J  
I .  
B A C K G R O U N D  
~ ~ / . , , A A - -
P e t r  
1 3
s u g g e s t e d  t o  h i s  f r i e n d  J o h n s o n  t h a t  t h e y  r o b  t h e  
C h e k e r  g a s  s t a t i o n  i n  L o u i s v i l l e ,  K e n t u c k y .  P e t r  a s s u r e d  J o h n s o n  
t h a t  t h e  l o n e  a t t e n d a n t  a t  t h e  s t a t i o n  w o u l d  n o t  b e  h a r m e d ,  b u t  
~ 
a s k e d  J o h n s o n  t o  o b t a i n  a  g u n  a n d  a m m u n i t i o n .  J o h n s o n  b o r r o w e d  a  
g u n  a n d  t u r n e d  i t  o v e r  t o  p e t r .  P e t r  t h e n  t e l e p h o n e d  h i s  f r i e n d  
S t a n f o r d ,  w h o  a g r e e d  t o  p a r t i c i p a t e  i n  t h e  r o b b e r y .  
P e t r  a n d  
S t a n f o r d  w e n t  i n t o  t h e  g a s  s t a t i o n  w h i l e  J o h n s o n  w a i  t e a  i n  t h e  
✓ ✓ ✓ 
c a r .  P e t r  a n d  S t a n f o r d  r o b b e d ,  r a p e d ,  a n d  s o d o m i z e d  t h e  f e m a l e  
s t a t i o n  a t t e n d a n t ,  B a r b e l  P o o r e .  
S t a n f o r d  a n d  P o o r e  t h e n  d r o v e  
o f f  i n  P o o r e ' s  c a r ;  p e t r  a n d  J o h n s o n  f o l l o w e d  i n  t h e i r  c a r .  B o t h  
c a r s  s t o p p e d  i n  a  s e c l u d e d  a r e a .  P e t r  g o t  o u t  a n d  w a l k e d  o v e r  t o  
P o o r e ' s  c a r .  
S t a n f o r d  t h e n  s h o t  P o o r e  t w i c e ,  k i l l i n g  h e r .  
P e t r  
- - - - - - - ~ 
l a t e r  c o n f e s s e d  t o  t h e  r o b b e r y  a n d  t h e  s e x u a l  o f f e n s e s .  
9 a r s  o l d  a t  t h e  t i m e  o f  t h e  m u r d e r .  
P e t r  w a s . 5 ~ ~  
h ~ ' t : . p _ " '  
P e t r  a n d  S t a n f o r d  w e r e  t r i e d  t o g e t h e r .  
c o u r t  r e t a i n e d  j u r i s d i c t i o n  o v e r  J o h n s o n . )  
( T h e  j u v e n i l e  
T h e  C o m m o n w e a l t h  
c h a r g e d  b o t h  p e t r  a n d  S t a n f o r d  w i t h  m u r d e r ,  b u t  s o u g h t  t h e  d e a t h  
p e n a l t y  o n l y  a g a i n s t  S t a n f o r d ,  t h e  t r i g g e r m a n .  A  s i n g l e  j u r y  w a s  
i m p a n e l l e d  a n d  " d e a t h - q u a l i f i e d . " ~ ~ Y  f o u n d  b o t h  d e f e n d a n t s  
g u i l t y  o f  r o b b e r y ,  r a p e ,  a n d  m u r d e r .  P e t r  w a s  s e n t e n c e d  t o  l i f e  
~ f  ~ ~ ~ ' ?  
--
3 .  
i m p r i s o n m e n t  f o r  t h e  m u r d e r ,  a n d  t o  c o n c u r r e n t  2 0 - y e a r  p r i s o n  
t e r m s  f o r  e a c h  o f  t h e  o t h e r  c r i m e s .  A f t e r  a  s e p a r a t e  s e n t e n c i n g  
p r o c e e d i n g ,  t h e  s a m e  j u r y  i m p o s e d  a  d e a t h  s e n t e n c e  o n  S t a n f o r d .  
T h e  K y .  S u p .  C t .  a f f i r m e d  p e t r ' s  c o n v i c t i o n s  a n d  t h e  s e n t e n c e s .  
~
I I .  D I S C U S S I O N  
1 .  I s  t h e  S t a t e  p e r m i t t e d  t o  i m p a n e l  a n d  d e a t h - q u a l i f y  a  
s i n g l e  j u r y  t o  t r y  c o - d e f e n d a n t s ,  w h e n  o n l y  o n e  d e f e n d a n t  i s  
a c c u s e d  o f  a  c a p i t a l  c r i m e ?  
-
I n  L o c k h a r t  v .  M c c r e e ,  1 0 6  s .  C t .  1 7 5 8  ( 1 9 8 6 ) ,  t h e  C o u r t  
h e l d  t h a t  p r o s p e c t i v e  j u r o r s  m a y  b e  r e m o v e d  p r i o r  t o  t h e  g u i l t -
d e t e r m i n a t i o n  p h a s e  o f  a  c a p i t a l  t r i a l ,  i f  t h e i r  " o p p o s i t i o n  t o  
t h e  d e a t h  p e n a l t y  i s  s o  s t r o n g  t h a t  i t  w o u l d  p r e v e n t  o r  
s u b s t a n t i a l l y  i m p a i r  t h e  p e r f o r m a n c e  o f  t h e i r  d u t i e s  . . .  a t  t h e  
s e n t e n c i n g  p h a s e . "  I d . ,  a t  1 7 6 0 .  V M c C r e e  p r o v i d e s  s t r o n g  s u p p o r t  
f o r  t h e  S t a t e ' s  p o s i t i o n  i n  t h i s  c a s e .  
h o l d s :  
I n  p a r t i c u l a r ,  M c c r e e  
a .  t h a t  t h e  " f a i r  c r o s s - s e c t i o n "  r e q u i r e m e n t  o f  t h e  S i x t h  
~ y
A m e n d m e n t  d o e s  n o t  a p p l y  t o  p e t i  t  j u r i e s ,  b e c a u s e  i t  w o u l d  b e  
- - - - - ~ - - ~  
" u n w o r k a b l e  a n d  u n s o u n d "  t o  r e q u i r e  e v e r y  p e t i  t  j u r y  t o  m i r r o r  
t h e  v a r i o u s  d i s t i n c t i v e  g r o u p s  i n  t h e  p o p u l a t i o n .  I d . ,  a t  1 7 6 4 -
1 7 6 5 ;  
b .  t h a t  s o - c a l l e d  " W i t h e r s p o o n - e x c l u d a b l e s "  a r e  n o t  a  
" d i s t i n c t i v e  g r o u p , "  b e c a u s e  t h e i r  e x c l u s i o n  d o e s  n o t  c o n t r a v e n e  
a n y  o f  t h e  p u r p o s e s  o f  t h e  f a i r  c r o s s  s e c t i o n  r e q u i r e m e n t  
( g u a r d i n g  a g a i n s t  t h e  e x e r c i s e  o f  a r b i t r a r y  p o w e r ;  p r e s e r v i n g  
p u b l i c  c o n f i d e n c e  i n  t h e  f a i r n e s s  o f  t h e  s y s t e m ;  s h a r i n g  
a d m i n i s t r a t i o n  o f  j u s t i c e  a s  a  p h a s e  o f  c i v i c  r e s p o n s i b i l i t y ) .  
--
4 .  
I d . ,  a t  1 7 6 5 .  W i  t h e r s p o o n - e x c l u d i b l e s  a r e  s i n g l e d  o u t  f o r  a n  
a t t r i b u t e  
s i t t i n g  
w i t h i n  t h e i r  c o n t r o l ,  a n d  
o n  o t h e r  
c a s e s .  
B e c a u s e  
a r e  n o t  p r e v e n t e d  f r o m  
1 1 1
a  h  1  ·  f  ·  ·  
1 1  
e a t  - q u a  1  1 c a t 1 o n  
I I  i s  
c a r e f u l l y  d e s i g n e d  t o  s e r v e  t h e  S t a t e ' s  c o n c e d e d l y  l e g i t i m a t e  
i n t e r e s t  i n  o b t a i n i n g  a  s i n g l e  j u r y  t h a t  c a n  p r o p e r l y  a n d  
i m p a r t i a l l y  a p p l y  t h e  l a w  t o  t h e  f a c t s  o f  t h e  c a s e  a t  b o t h  t h e  
g u i l t  a n d  s e n t e n c i n g  p h a s e s  o f  a  c a p i t a l  t r i a l , "  t h e r e  i s  l i t t l e  
d a n g e r  t h a t  " d e a t h  q u a l i f i c a t i o n "  i s  i n t e n d e d  t o  s k e w  t h e  
c o m p o s i t i o n  o f  j u r i e s .  I d . ,  a t  1 7 6 6 .  
T h e  C o u r t  d e c l i n e d  t o  
c o n s i d e r  t h e  p o s s i b i l i t y  t h a t  t h e  S t a t e  s o m e t i m e s  r e q u e s t s  t h e  7  
d e a t h  p e n a l t y  s o l e l y  t o  o b t a i n  a  d e a t h - q u a l i f i e d  j u r y ,  a n d  t h e n  
" w a i v e s "  t h e  r e q u e s t  a f t e r  c o n v i c t i o n .  I d . ,  n .  1 6 ;  
c .  t h a t  t h e  c o n s t i t u t i o n a l  r i g h t  t o  a n  i m p a r t i a l  j u r y  
g u a r a n t e e s  o n l y  a  p a n e l  o f  j u r o r s  w h o  w i l l  c o n s c i e n t i o u s l y  a p p l y  
t h e  l a w  a n d  t h e  f a c t s ,  a n d  n o t  a  j u r y  t h a t  t a k e s  a  " b a l a n c e d "  
v i e w  o f  t h e  d e a t h  p e n a l t y .  I d . ,  a t  1 7 6 6 - 1 7 6 7 .  
d .  t h a t  W i t h e r s p o o n  a n d  A d a m s  v .  T e x a s ,  4 4 8  U . S .  3 8  
( 1 9 8 0 ) ,  d o  n o t  a p p l y  w h e n  t h e  S t a t e  a c t s  t o  f u r t h e r  i t s  i n t e r e s t  
i n  o b t a i n i n g  a  s i n g l e  j u r y  t o  d e c i d e  a l l  t h e  i s s u e s  i n  a  c a p i t a l  
c a s e .  W i t h e r s p o o n  a n d  A d a m s  b o t h  i n v o l v e d  d e l i b e r a t e  a t t e m p t s  b y  
s t a t e s  t o  " s l a n t "  t h e  j u r y  i n  o r d e r  t o  i n c r e a s e  t h e  p r o b a b i l i t y  
t h a t  t h e  d e a t h  p e n a l t y  w o u l d  b e  i m p o s e d .  M o r e o v e r ,  W i t h e r s p o o n  
a n d  A d a m s  d o  n o t  " h a v e  b r o a d  a p p l i c a b i l i t y  o u t s i d e  t h e  s p e c i a l  
c o n t e x t  o f  c a p i t a l  s e n t e n c i n g . "  I d . ,  a t  1 7 7 0 .  
P e t r  t h u s  i s  a t t e m p t i n g  t o  s w i m  u p s t r e a m  a g a i n s t  a  v e r y  
s t r o n g  c u r r e n t .  
H i s  b r i e f  i n v o k e s  n u m e r o u s  c o n s t i t u t i o n a l  
r i g h t s ,  b u t  d o e s  n o t  m a k e  a n y  p e r s u a s i v e  a r g u m e n t s  t h a t  h e  s h o u l d  
I  
•  




s .  
p r e v a i l  i n  s p i t e  o f  M c c r e e .  P e t r  c o n t e n d s  t h a t  t h e  S t a t e ' s  
i n t e r e s t  i n  t r y i n g  c o - d e f e n d a n t s  t o g e t h e r  i s  l e s s  s u b s t a n t i a l  
t h a n  t h e  S t a t e ' s  i n t e r e s t  i n  i m p a n e l l i n g  a  s i n g l e  j u r y  t o  
c o n s i d e r  g u i l t  a n d  p u n i s h m e n t  i n  a  c a p i t a l  c a s e .  
B e c a u s e  t h e  
c a p i t a l / n o n - c a p i t a l  c o - d e f e n d a n t  s i t u a t i o n  a r i s e s  i n f r e q u e n t l y ,  
p e t r  a r g u e s ,  i t  w o u l d  n o t  c o s t  t h e  S t a t e  v e r y  m u c h  t o  p r o v i d e  
s e p a r a t e  t r i a l s .  
A t  t h e  v e r y  l e a s t ,  c o n t e n d s  p e t r ,  t h e  S t a t e  
s h o u l d  h a v e  i m p a n e l l e d  a  s e p a r a t e  j u r y  t o  s e n t e n c e  S t a n f o r d .  
( L e s s  r e a l i s t i c a l l y ,  p e t r  r e c o m m e n d s  d e a t h  q u a l i f y i n g  t h e  j u r y  
a f t e r  t h e  g u i l t  d e t e r m i n a t i o n  p h a s e ,  a n d  i n d u c i n g  t h e  c o -
d e f e n d a n t  t o  w a i v e  j u r y  u n a n i m i t y ,  o r  a  1 2 - p e r s o n  j u r y ,  i n  
s e n t e n c i n g . )  
P e t r  c o u l d  n o t  b e n e f i t  f r o m  t h e  j u r y ' s  " r e s i d u a l  
d o u b t s "  a b o u t  h i s  g u i l t ,  b e c a u s e  t h e r e  w a s  n o  s e p a r a t e  p e n a l t y  
p r o c e e d i n g  f o r  p e t r .  
~
A r g u a b l y ,  h o w e v e r ,  t h e  S t a t e ' s  i n t e r e s t  i n  S l & i Z  
t h i s  c a s e  i s  s t r o n g e r  t h a n  i t s  i n t e r e s t  i n  M c c r e e .  
l - . ~ - 1 -
A s  i n  M c c r e e , ~ " - < .  
a  s i n g l e  t r i a l  s a v e s  t h e  S t a t e  
t i m e  
a n d  m o n e y .  
M o r e o v e r ,  a  / 4  , 4 - t / " 1 .  ' f " ' - 1 -
( :
o n s o l i d a t e d  t r i a l  a l l o w s  a  s i n g l e  j u r y  t o  c o n s i d e r  t h e  r e l a t i v e  
u l p a b i l i t y  o f  c o - d e f e n d a n t s ,  a n d  s o  p r o t e c t s  a g a i n s t  d i s p a r a t e  
p u n i s h m e n t s  i n  s e p a r a t e  t r i a l s .  
~
P e t r  a l s o  a r g u e s  
I t  \  
h a v e  p r o v e d  t h a t  
d e a t h - q u a l i f i e d  j u r i e s  a r e  n o t  o n l y  m o r e  p r o n e  t o  c o n v i c t  t h a n  
n o n - d e a t h  q u a l i f i e d  j u r i e s ,  b u t  a r e  a l s o  m o r e  " p u n i t i v e , "  m o r e  
" a u t h o r i t a r i a n , "  m o r e  
i n c l i n e d  t o  b a s e  t h e i r  v e r d i c t s  o n  
" s u b j e c t i v e  i m p r e s s i o n s  o f  t h e  d e f e n d a n t ' s  c h a r a c t e r , "  a n d  l e s s  
l i k e l y  t o  a c c e p t  a  m e n t a l  s t a t e  d e f e n s e .  I  a m  n o t  s u r e  t h a t  t h i s  
a d d i t i o n a l  i n f o r m a t i o n ,  e v e n  i f  i t  i s  t r u e ,  a d d s  m u c h  t o  t h e  
" b o t t o m  
l i n e "  
c o n c l u s i o n  t h a t  
d e a t h - q u a l i f i e d  j u r i e s  
a r e  
~ .  
~ 
--
6 .  
~ 
/  u , , < -
M o r e o v e r ,  p e t r  s u b m i t t e d  d n _1 y  t w o  s ~  t o  ~ 
c o n v i c t i o n - p r o n e .  
t h e  K y .  S u p .  C t . ,  
R e s p .  b r f .  2 6  n .  7 .  
b o t h  o f  w h i c h  w e r e  r e j e c t e d  i n  W i t h e r s p o o n .  ~ 
/ 1 - ~  
P e t r  a r g u e s  t h a t  h e  w a s  d e n i e d  a n  i m p a r t i a l  _  - 6 - o - U . . .  
j u r y ,  a n d  s u g g e s t s - - w i t h o u t  p o i n t i n g  
l a n g u a g e  o f  t h e  C o u r t ' s  o p i n i o n - - t h a t  
W i t h e r s p o o n  a n d  A d a m s  t o  a p p l y  w i t h  f u l l  
t o  a n y  s u p p o r t  i n  t h e  ~ ~ 
4 - -
M c C r e e  m e a n t  t o  a p p l y  
L - < / 1 , , ~  
f o r c e  i n  a l l  s e n t e n c i n g  -
p r o c e e d i n g s ,  n o t  o n l y  i n  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s .  
( I n  a n y  
e v e n t ,  t h e  j u r y  d e t e r m i n e d  p e t r '  s  g u i  1  t ;  t h e r e  w a s  n o  s e p a r a t e  
s e n t e n c i n g  p h a s e  f o r  p e t r . )  
P e t r  a l s o  a r g u e s  t h a t  h e  w a s  
d e p r i v e d  
o f  h i s  
r i g h t  
t o  a  
f a i r  
c r o s s - s e c t i o n  
b e c a u s e  
W i t h e r s p o o n - e x c l u d a b l e  j u r o r s  w o u l d  h a v e  b e e n  q u a l i f i e d  t o  s i t  o n  
p e t r ' s  j u r y  i f  h e  h a d  b e e n  t r i e d  s e p a r a t e l y .  T h i s  s i m p l y  i g n o r e s  
t h e  s t a t e m e n t s  i n  M c c r e e  t h a t  t h e  f a i r  c r o s s - s e c t i o n  r e q u i r e m e n t  
d o e s  n o t  a p p l y  t o  p e t i t  j u r i e s ,  a n d  t h a t  W i t h e r s p o o n - e x c l u d a b l e s  
a r e  
P e t r  a l s o  a r g u e s ,  f o r  t h e ~ ,  t h a t :  ( 1 )  t h e  F i r s t  /  l l }  ~ • .  _  
A m e n d m e n t  p r o h i b i t s  e x c l u d i n g  j u r o r s  o n  t h e  b a s i s  o f  t h e i r  
r e l i g i o u s  o r  p o l i t i c a l  b e l i e f s ;  
(  2 )  
d e a t h - q u a l i f i c a t i o n  v i o l a t e s  
-t h e  E q u a l  P r o t e c t i o n  C l a u s e  b e c a u s e  i t  r e s u l t s  i n  e x c l u s i o n  o f  a  
d i s p r o p o r t i o n a t e  n u m b e r  o f  b l a c k s ;  a n d  ( 3 )  d e a t h - q u a l i f i c a t i o n  i s  
a - , . ~  
c l -
£  / / )  
~ 
~ 
f u n d a m e n t a l l y  u n f a i r  b e c a u s e  t h e  c a p i t a l  s e n t e n c i n g  p r o c e d u r e  i s  - ~ . ,  ,  
, r - ~  
i r r e l e v a n t  t o  p e t r ' s  c a s e .  B e c a u s e  t h e s e  i s s u e s  w e r e  n o t  r a i s e d ~  
b e l o w ,  t h e  C o u r t  s h o u l d  n o t  c o n s i d e r  t h e m .  I n  a n y  e v e n t ,  t h e s e  
- -
a d d i t i o n a l  c o n t e n t i o n s  a r e  p r a c t i c a l l y  f o r e c l o s e d  b y  M c C r e e .  
F i n a l l y ,  p e t r  a r g u e s  t h a t  t h e  t j  d i d  n o t  a s k  e n o u g h  q u e s t i o n s  o f  
p o t e n t i a l  j u r o r s  b e f o r e  e x c l u d i n g  t h e m  o n  W i t h e r s p o o n  g r o u n d s .  
T h i s  i s  c e r t a i n l y  o u t s i d e  t h e  s c o p e  o f  t h e  g r a n t  o f  c e r t i o r a r i .  
-- 7 .  
~J-~~ 
I n  a n y  e v e n t ,  t h e  e x c l u d e d  j u r o r s  a l l  s a i d  t h e y  c o u l d  n o t  i m p o s e  
t h e  d e a t h  p e n a l t y  u n ~ r  a n y  c i r c u m s t a n c e s .  J . A .  2 9 - 3 7 .  
- - - ~-~
A n  o d d  f e a t u r e  o f  t h i s  c a s e  i s  t h a t  p e t r  d i d  n o t  f i l e  a  
p r e - ~ r i a l  ~ ~ c e ,  a s  r e q u i r e d  b y  K y .  R .  C r .  9 . 1 6 ,  
a n d  d i d  n o t  a s s i g n  t h e  f a i l u r e  t o  s e v e r  a s  e r r o r  t o  t h e  K y .  S u p .  
- - - - - - - - -~ - - - - - - - - - - - - - - - - - - - -
~ J . , - .  
A 4  
/ 2 , 1 , 0 1 -
~ 
~ 
C t .  S t a n f o r d ,  p e t r ' s  c o - d e f e n d a n t ,  m a d e  a  m o t i o n  f o r  s e v e r a n c e ,  ~ -
- 1 - v , A  
w h i c h  w a s  d e n i e d .  T h e  t c  r u l e d  t h a t  a n  o b j e c t i o n  b y  o n e " 1 , , u . - O ~  
d e f e n d a n t  i s  a n  o b j e c t i o n  b y  b o t h ,  b u t  t h i s  r u l i n g  w a s  m a d e  i n  J  .  
~ - f Y 1 I V  
. ~  t h e  c o n t e x t  o f  j u r y  s e l e c t i o n .  P e t r  d i d ,  h o w e v e r ,  a s k  t h a t  d e a t h  
l ) i V ' " ' " "  ,  / , l .  " 4 ¥ A ! 1 . . . . . . , .  
J y - - q u a l i f i c a t i o n  b e  d e l a y e d  u n t i l  a f t e r  t h e  g u i l t - d e t e r m i n a t i o n ~  
~ h a s e .  P e r h a p s  t h i s ·  r e q u e s t  ~ ~ ~ s u e .  
) - A )  -
~ 
- ·  
s  ~~ 
~~ 
•  
~ - ·  2 .  
W a s  
a d m i s s i o n  o f  
t h e  
2 . § . Y c h i a t r i c  
e v a l u a t i o n  
p e r m i s s i b l e ?  
P e t r ' s  o n l y  w i t n e s s  w a s  ~ _ . ; _ ; _a _l ~ - ~ ' : ; h o  r e a d  t o  t h ~ ~  
j u r y  f r o m  a  s e r i e s  
o f  m e n t a l  s t a t u s  r e p o r t s  c o n c l u d i n g  t h a t  p e t r  f Y ? ' Y  L l  
h a d  a n  I Q  o f  7  4 ,  h a d  " p o o r  i m p u l s e  c o n t r o l , "  h a d  t h e  " p o t e n t i a l  ~ 4 -
f o r  
d e v e l o p i n g  
a  
f u l l - b l o w n  
s c h i z o p h r e n i c  
d i s o r d e r , "  
~.~ 
w a s  
" p a r a n o i d , "  a n d  " c o u l d  b e  e x p e c t e d  t o  b e  d a n g e r o u s  w i t h  r e s p e c t  
t o  
a c t s  
a g a i n s t  o t h e r  p e r s o n s . "  
O v e r  d e f e n s e  c o u n s e l ' s  
o b j e c t i o n ,  t h e  p r o s e c u t i o n  w a s  p e r m i t t e d  t o  r e b u t  t h i s  e v i d e n c e  
~ - - - - - - - - - - - - - - - -
b y  h a v i n g  t h e  s o c i a l  w o r k e r  r e a d  e x c e r p t s  f r o m  a  m e n t a l  s t a t u s  
~ _ _  - - - . . . . _  _ _  _  
- -~
r e p o r t  m a d e  w h i l e  p e t r  w a s  i n  c u s t o d y .  P e t r  w a s  e x a m i n e d  t o  
~ - ~~ 
d e t e r m i n e  w h e t h e r  h e  q u a l i f i e d  f o r  i n v o l u n t a r y  c o m m i t m e n t  t o  a  
m e n t a l  i n s t i t u t i o n ,  a n d  w h e t h e r  h e  w a s  c o m p e t e n t  t o  s t a n d  t r i a l .  
T h e  r e p o r t  s t a t e s  t h a t  p e t r  w a s  " t o l e r a n t  a n d  c o o p e r a t i v e , "  " i n  
g o o d  r e a l i t y  c o n t a c t , "  a n d  t h a t  h e  " s e e m e d  t o  b e  f u n c t i o n i n g  i n  




8 .  
f u l l  n o r m a l  I Q  r a n g e . "  
T h e  p a r t i e s  a p p a r e n t l y  h a v e  s t i p u l a t e d  
t h a t  t h e  j u v e n i l e  c o u r t  o r d e r e d  t h e  e x a m i n a t i o n  a t  t h e  r e q u e s t  o f  
d e f e n s e  c o u n s e l .  
R e s p .  s u p p .  b r f .  3 .  
P e t r ' s  b r i e f ,  h o w e v e r ,  
i m p l i e s  t h a t  t h e  j u v e n i l e  c o u r t  o r d e r e d  t h e  e x a m i n a t i o n  s u a  
s p o n t e .  P e t r  b r f .  6 .  I  w o u l d  a s k  a b o u t  t h i s  a t  o r a l  a r g u m e n t .  ~ 
M y  d i s c u s s i o n  a s s u m e s  t h a t  d e f e n s e  c o u n s e l  a s k e d  f o r  t h e  t r , - A - 6 , L  
e x a m i n a t i o n ,  o r  a t  l e a s t  w a s  n o t i f i e d  o f  i t  a n d  c o n s e n t e d  t o  i t . ~  
B o t h  s i d e s  r e l y  o n  E s t e l l e  v .  S m i t h ,  4 5 1  U . S .  4 5 4  ( 1 9 8 1 ) .  
T h a t  c a s e  h o l d s  i n  p a r t  t h a t  a d m i s s i o n  o f  a  d o c t o r ' s  t e s t i m o n y  a t  
- - - - - - - - - - - - - - >  
t h e  p e n a l t y  p h a s e  o f  a  c a p i t a l  t r i a l  v i o l a t e s  t h e  F i f t h  A m e n d m e n t  
p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  i f  t h e  d e f e n d a n t  i s  n o t  
_ _  _ _ ,  
g i v e n  t h e  M i r a n d a  w a r n i n g s .  
( T h e  C o u r t  a l s o  h e l d  t h a t  t h e  
d e f e n d a n t ' s  S i x t h  A m e n d m e n t  r i g h t  t o  c o u n s e l  w a s  v i o l a t e d ,  
b e c a u s e  d e f e n s e  c o u n s e l  r e c e i v e d  n o  a d v a n c e  n o t i c e  o f  t h e  
~ 1  
e x a m i n a t i o n .  Y o u  a n d  J u s t i c e  S t e w a r t  c o n c u r r e d  i n  t h e  j u d g m e n t  
o n  t h e  b a s i s  o f  t h e  S i x t h  A m e n d m e n t  v i o l a t i o n . )  T h e  C o u r t  n o t e d  
t h a t  v o l u n t e e r e d  s t a t e m e n t s  a r e  n o t  b a r r e d  b y  t h e  F i f t h  
A m e n d m e n t ,  b u t  c o n c l u d e d  t h a t ,  " w h e n  f a c e d  w h i l e  i n  c u s t o d y  w i t h  
a  c o u r t - o r d e r e d  p s y c h i a t r i c  i n q u i r y ,  [ d e f e n d a n t '  s J  s t a t e m e n t s  t o  
[ t h e  d o c t o r }  w e r e  n o t  ' g i v e n  f r e e l y  a n d  v o l u n t a r i l y  w i t h o u t  a n y  
c o m p e l l i n g  i n f l u e n c e s . ' "  
I d . ,  a t  4 6 9 ,  q u o t i n g  M i r a n d a  v .  
A r i z o n a ,  3 8 4  U . S .  4 3 6 ,  4 7 8  ( 1 9 6 6 ) .  I n  E s t e l l e  v .  S m i t h ,  h o w e v e r ,  $ u _  
u / 4 L & - -
t h e  d e f e n d a n t  d i d  n o t  r e q u e s t  t h e  p s y c h i a t r i c  e x a m i n a t i o n  a n d  d i d  - v  
n o t  a t t e m p t  t o  i n t r o d u c e  a n y  p s y c h i a t r i c  t e s t i m o n y  a t  t h ; - t r i a l .  ~ 
T h e  C o u r t  r e m a r k e d :  
W h e n  a  d e f e n d a n t  a s s e r t s  t h e  i n s a n i t y  d e f e n s e  a n d  




s i l e n c e  m a y  d e p r i v e  t h e  S t a t e  o f  t h e  o n l y  e f f e c t i v e  
m e a n s  i t  h a s  o f  c o n t r o v e r t i n g  a n  i s s u e  t h a t  h e  
i n t e r j e c t e d  i n t o  t h e  c a s e .  A c c o r d i n g l y ,  s e v e r a l  C o u r t s  
o f  A p p e a l s  h a v e  h e l d  t h a t ,  u n d e r  s u c h  c i r c u m s t a n c e s ,  a  
d e f e n d a n t  c a n  b e  r e q u i r e d  t o  s u b m i t  t o  a  s a n i t y  
e x a m i n a t i o n  c o n d u c t e d  b y  t h e  p r o s e c u t i o n ' s  
p s y c h i a t r i s t .  4 5 1  U . S . ,  a t  4 6 5 .  
9 .  
M o s t  C A s  h o l d  t h a t  a  d e f e n d a n t  w h o  i n i t i a t e s  a  p s y c h i a t r i c  
e x a m i n a t i o n  m a y  b e  c o m p e l l e d  t o  s u b m i t  t o  e x a m i n a t i o n  b y  a  
~
p r o s e c u t i o n  p s y c h i a t r i s t .  S e e ,  e . g . ,  U n i t e d  S t a t e s  v .  B y e r s ,  7 4 0  S ~  
- - - - - - - - - - - - - - -
F .  2 d  1 1 0 4 ,  1 1 1 1  ( C A D C  1 9 8 4  
( e n  b a n e }  ( p l u r a l i t y  o p i n i o n  o f  
S c a l i a ,  J . } .  
I n  t h i s  c a s e ,  i t  s e e m s  c l e a r  t h a t  t h e r e  w a s  n o  d e n i a l  o f  
- - - - - - - - - - - - -
t h e  r i g h t  t o  c o u n s e l .  
P e t r ' s  
- - - - - - - - - - - . _ _ _ . . . . . .  
c o u n s e l  
w a s  i n f o r m e d  o f  
t h e  ? - e . . .  h > - s  
~
e x a m i n a t i o n  a n d  c o n s e n t e d  t o  i t - - i n d e e d ,  h e  a p p a r e n t l y  r e q u e s t e d  ~ k . . . .  
i t .  T h e  F i f t h  A m e n d m e n t  q u e s t i o n  i s  m o r e  d i f f i c u l t .  T h e  ' - o  
~ d . ~  
a r g u m e n t  f o r  a l l o w i n g  c o m p e l l e d  e x a m i n a t i o n  i s  e s s e n t i a l l y  t h e  ~~ 
s a m e  f o r  a l l  " m e n t a l  s t a t u s "  d e f e n s e s :  I f  t h e  S t a t e  i s  n o t  
p e r m i t t e d  t o  e x a m i n e  t h e  d e f e n d a n t ,  i t  m a y  h a v e  n o  m e a n s  o f  
r e b u t t i n g  t h e  d e f e n d a n t ' s  e v i d e n c e .  
A l t h o u g h  t h e  f a c t s  a n d  
c i r c u m s t a n c e s  o f  t h e  c r i m e ,  o r  o t h e r  e v i d e n c e  b e f o r e  t h e  j u r y ,  
m a y  i n  s o m e  c a s e s  b e  s u f f i c i e n t  t o  r e b u t  t h e  e v i d e n c e  o f  i n s a n i t y  
o r  " e x t r e m e  e m o t i o n a l  d i s t u r b a n c e , "  i n  m a n y  c a s e s  t h e  a p p l i c a t i o n  
o f  t h e  F i f t h  A m e n d m e n t  w o u l d  a l l o w  c u l p a b l e  d e f e n d a n t s  t o  a v o i d  
c o n v i c t i o n .  T h u s ,  i n  m y  v i e w ,  i f  t h e  d e f e n d a n t  a t t e m p t s  t o  r a i s e  
a n  a f f i r m a t i v e  d e f e n s e  b y  p r e s e n t i n g  m e n t a l  s t a t u s  e v i d e n c e ,  t h e  
~~ 
S t a t e  s h o u l d  b e  a l l o w e d  t o  c o n d u c t  a  p s y c h i a t r i c  e x a m i n a t : n .  J  ~ -
k l ~  
~
T h e  d e f e n d a n t  h a s  n o  r i g h t  t o  r e m a i n  s i l e n t  a t  t h i s  e x a m i n a t i o n ,  
~
s o  h e  n e e d  n o t  b e  i n f o r m e d  t h a t  h e  h a s  s u c h  a  r i g h t .  I t  i s  m o r  
d i f f i c u l t  t o  s a y  w h e t h e r  t h e  d e f e n d a n t  s h o u l d  b e  i n f o r m e d  t h a t  









1 0 .  
a n y t h i n g  h e  s a y s  m a y  b e  u s e d  a g a i n s t  h i m  i n  c o u r t .  
S u c h  a  
w a r n i n g  m i g h t  u n d e r m i n e  t h e  e f f e c t i v e n e s s  o f  t h e  e x a m i n a t i o n .  I n  
p r a c t i c e ,  b e c a u s e  m o s t  d e f e n d a n t s  w o u l d  b e  a d v i s e d  o f  t h e  
s i t u a t i o n  b y  t h e i r  c o u n s e l ,  a n  a d d i t i o n a l  w a r n i n g  f r o m  t h e  
p s y c h i a t r i s t  m i g h t  n o t  d o  m u c h  h a r m .  
I t  s e e m s  t o  m e ,  h o w e v e r ,  
t h a t  s u c h  a  w a r n i n g  c o u l d  s e r v e  n o  p u r p o s e  o t h e r  t h a n  a l e r t i n g  
t h e  d e f e n d a n t  t o  t h e  p o s s i b i l i t y  o f  c o n c e a l i n g  o r  f a b r i c a t i n g  
r e l e v a n t  i n f o r m a t i o n .  S i n c e  t h e  g i s t  o f  t h e  C o u r t ' s  h o l d i n g  
w o u l d  b e  t h a t  a  d e f e n d a n t  h a s  n o  r i g h t  t o  d o  t h i s  o n c e  h e  
a d v a n c e s  
a  
m e n t a l  
s t a t u s  
d e f e n s e ,  
t h e r e  s e e m s  t o  b e  n o  
p e r s u a s i v e { r e a s o n  t o  r e q u i r e  a n y  o f  t h e  M i r a n d a  w a r n i n g s .  
.  h  & u L d  
I  t h i n k  i t  
i s  
p o s s i b l e  t o  d e c i d e  
t h i s  c a s e  
w 1 t o u t ~  
r e s o l v i n g  a l l  t h e s e  d i f f i c u l t  q u e s t i o n s .  
t h e  p r i o r  p s y c h i a t r i c  e x a m i n a t i o n  t o  r e b u t  
T h e  S t a t e  i n t r o d u c e d  , : : : : . ~  
w / c  
e v i d e n c e  i n t r o d u c e d  b y  ~ f  
t h e  d e f e n s e .  
T o  
m y  m i n d ,  
t h i s  i s  
s i m i l a r  t o  
i n t r o d u c i n g  
a  
d e f e n d a n t s  " u n - M i r a n d i z e d "  s t a t e m e n t  f o r  p u r p o s e s  o f  i m p e a c h m e n t ,  
~ 
a  p r a c t i c e  t h e  C o u r t  a p p r o v e d  i n  H a r r i s  v .  N e w  Y o r k ,  4 0 1  U . S .  2 2 2  
( 1 9 7 1 ) .  O f  c o u r s e ,  t h e  d e f e n d a n t  d i d  n o t  t a k e  t h e  s t a n d  i n  t h i s  
c a s e ,  b u t  t h e  d e f e n s e  d i d  " o p e n  t h e  d o o r "  b y  p r e s e n t i n g  e v i d e n c e  
o f  e m o t i o n a l  d i s t u r b a n c e .  
I n  t h i s  s i t u a t i o n ,  I  w o u l d  h o l d  t h a t  
-
t h e  p r o s e c u t i o n  m a y  i n t r o d u c e  t h e  r e s u l t s  o f  p s y c h i a t r i c  
e x a m i n a t i o n s  e v e n  i f  t h e  d e f e n d a n t  w a s  g i v e n  n o  M i r a n d a  w a r n i n g s .  
T h e  p a r t i e s  a r g u e  a t  l e n g t h  o v e r  w h e t h e r  " a b s e n c e  o f  e x t r e m e  
e m o t i o n a l  d i s t u r b a n c e "  i s  a n  e l e m e n t  o f  t h e  c r i m e  o f  m u r d e r  u n d e r  
K e n t u c k y  l a w .  T h e  r e l e v a n c e  o f  t h i s  d e b a t e  i s  n o t  d i s c u s s e d  i n  
t h e  b r i e f s .  P e r h a p s  t h e  p a r t i e s  a r e  a s s u m i n g  t h a t  a  c o m p e l l e d  







1 1 .  
p r o g e n y  i f  t h e  m e n t a l  s t a t e  w e r e  a n  e l e m e n t  o f  t h e  e r  i m e ,  b u t  
w o u l d  n o t  i n v o l v e  u n c o n s t i t u t i o n a l  b u r d e n - s h i f t i n g  i f  t h e  m e n t a l  
s t a t e  w e r e  a n  a f f i r m a t i v e  d e f e n s e .  
O f  c o u r s e ,  t h e  S t a t e ' s  
d i f f i c u l t y  o b t a i n i n g  i n f o r m a t i o n  a b o u t  t h e  d e f e n d a n t ' s  m e n t a l  
s t a t e  i s  t h e  s a m e  w h e t h e r  t h e  m e n t a l  s t a t e  i s  a n  e l e m e n t  o f  t h e  
c r i m e  o r  a n  a f f i r m a t i v e  d e f e n s e .  I n  m y  v i e w ,  t h e  o u t c o m e  s h o u l d  
t u r n  o n  w h e t h e r  t h e  d e f e n d a n t  h a s  " o p e n e d  t h e  d o o r "  b y  p r e s e n t i n g  
h i s  o w n  m e n t a l  s t a t u s  e v i d e n c e .  
T h e  s t a t e - l a w  q u e s t i o n  i s  n o t  e n t i r e l y  f r e e  f r o m  d o u b t ,  
b u t  i t  s e e m s  t h a t  " a b s e n c e  o f  e x t r e m e  e m o t i o n a l  d i s t u r b a n c e "  w a s  
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~  
n o t  a ~ _~ e r  i n  K e n t u c k y  i n  1 9 8 2 ,  t h e  d a t e  o f  p e t r ' s  
t r i a l .  E a r l i e r ,  t h e  K y .  S u p .  C t .  c l e a r l y  h e l d  t h a t  t h e  a b s e n c e  
o f  e x t r e m e  e m o t i o n a l  d i s t u r b a n c e  w a s  a n  e l e m e n t  o f  m u r d e r  •  
B a r t r u g  v .  C o m m o n w e a l t h ,  5 6 8  s . w .  2 d  9 2 5  ( K y .  1 9 7 8 ) ;  E d m o n d s  v .  
C o m m o n w e a l t h ,  
C o m m o n w e a l t h ,  
5 8 6  s .  w .  
2 d  
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2 4  
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h o w e v e r ,  
I n  G a l l  v .  
t h e  K y .  S u p .  
C t .  c o n c l u d e d  t h a t  " e x t r e m e  e m o t i o n a l  d i s t r e s s "  i s  a  \ d e f e ~ ,  i n  
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t h a t  i t  s h o w s  t h a t  t h e  d e f e n d a n t  i s  g u i l t y  o f  t h e  l e s s e r  o f f e n s e ~  
~ 
o f  m a n s l a u g h t e r .  C o n s e q u e n t l y ,  t h e  d e f e n d a n t  b e a r s  t h e  b u r d e n  o f ~  
p r o d u c i n g  
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s o m e  
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e v i d e n c e  
o f  e x t r e m e  
e m o t i o n a l  
d i s t r e s s ,  a n d  G -
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a p p a r e n t l y  a l s o  b e a r s  t h e  r i s k  o f  n o n - p e r s u a s i o n .  M o r e  r e c e n t l y ,  
- - - - - -
t h e  K y .  S u p .  C t .  h a s  h e l d  t h a t  G a l l  i m p l i c i t l y  o v e r r u l e d  B a r t r u g  
a n d  E d m o n d s .  
1 9 8  5 )  •  
W e l l m a n  v .  C o m m o n w e a l t h ,  6 9 4  s . w .  2 d  6 9 6  ( K y .  
T h e  S t a t e ' s  f i n a l  
a r g u m e n t  i s  t h a t  a d m i t t i n g  
t h e  
p s y c h i a t r i s t ' s  r e p o r t  w a s\  _ ! 1 a r m l e s ?  b e c a u s e  t h e  d e f e n s e  o f  e x t r e m e  




1 2 .  
a n d  n o  s u c h  e v i d e n c e  w a s  i n t r o d u c e d  i n  t h i s  c a s e .  
T h e  t c ,  
h o w e v e r ,  a p p a r e n t l y  w o u l d  h a v e  p e r m i t t e d  t h e  j u r y  t o  f i n d  p e t r  
g u i l t y  o f  m a n s l a u g h t e r .  T h u s ,  I  w o u l d  n o t  h o l d  t h e  a d m i s s i o n  o f  
t h e  S t a t e ' s  p s y c h i a t r i c  e v i d e n c e  w a s  h a r m l e s s  b e y o n d  a  r e a s o n a b l e  
d o u b t .  
I I I .  C O N C L U S I O N  
I  r e c o m m e n d  t h a t  y o u  v o t e  t o  a f f i r m  t h e  j u d g m e n t  o f  t h e  
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SUPREME COURT OF THE UNITED STATES 
No. 85-5348 
DAVID BUCHANAN, PETITIONER v. KENTUCKY 
ON WRIT OF CERTIORARI TO THE SUPREME COURT 
OF KENTUCKY 
[April -, 1987] 
JUSTICE BLACKMUN delivered the opinion of the Court. 
This case presents two narrow is~rising out of peti-
tioner Buchanan's trial for murder. L.Eu:st, it poses the ques-
tion whether petitioner was deprived of his right to an impar-
tial jury, representative of a fair cross section of the 
community, because the Commonwealth of Kentucky was 
permitted to "death-qualify" the jury in his joint trial where 
the death penalty was sought against his codefendant. ~ 
oru[/ the case raises the question whether the admission of 
findings from a psychiatric examination of petitioner prof-
fered solely to re~gical evidence presented 
by petitioner violate his if th and Sixth A~ights 
whereluscounsel had requested the examination and where 
petitioner attempted to establish at trial a mental-status 
defense. 1 
' In his brief, petitioner advances three additional ::!aims: (1) an alleged 
violation of the First Amendment rights of the jurors not selected for his 
jury; (2) an alleged equal protection violation with respect to those jurors; 
and (3) a challenge to the actual "death-qualification" procedure used in this 
case. Brief for Petitioner 32-39. These claims were not properly pre-
sented to the Supreme Court of Kentucky, were not addressed by it, and 
were not included as questions in the petition for certiorari. See this 
Court's Rule 21.l(a). We therefore need not, and do not, reach these 
claims. See Hill v. California, 401 U. S. 797, 805-806 (1971); Cardinale 
v. Louisiana, 394 U. S. 437, 438 (1969). 
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Shortly after midnight on January 7, 1981, police in Louis-
ville, Ky., discovered the partially clad body of 20-year-old 
Barbel C. Poore in the back seat of her automobile. The 
young woman had been sexually assaulted and shot twice in 
the head. The discovery was occasioned by a report to the 
police from Poore's mother, who had driven by the gas sta-
tion where her daughter worked, after Poore failed to return 
home at the expected time, and who found the station unat-
tended and unlocked. Tr. 399. The ensuing police investi-
gation led to the arrest of Kevin Stanford, Troy Johnson, and 
petitioner, David Buchanan, a ·uvenile. 
From the co~ns of these participants, including that 
of petitioner, the events surrounding the murder were recon-
structed: Petitioner first approached Johnson with a plan to 
--, 
rob the gas station, and obtained from him a gun and bullets 
owned by Johnson's brother. Id., at 1031. Petitioner then 
telephoned Stanford, who lived in an apartment complex next 
to the station, and proposed the plan to him. Id ., at 1032. 
Johnson and petitioner proceeded to the parking lot of the 
apartment ·complex where they met Stanford. Petitioner 
told Johnson to wait in the car while he and Stanford ap-
proached the station. Id., at 484, 1033. Petitioner and 
Stanford entered the station office, with Stanford carrying 
the gun. While petitioner attempted to locate and then to 
open the safe, Stanford took Poore into the interior restroom 
and raped her. Id., at 484-485. After petitioner failed to 
open the safe, he joined Stanford and the two took turns rap-
ing and sodomizing Poore despite her plea to petitioner that 
the assault cease. Id., at 485, 1044. 
Approximately a half-hour after leaving Johnson, peti-
tioner returned to the car carrying a can of gasoline which he 
placed in its back seat. After telling Johnson to continue to 
wait, id., at 1034, petitioner left for the station. He came 
-85-5348---OPINION 
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back to the car once again, entered it, and ordered Johnson to 
drive to a location, a short distance from the station, where 
Stanford had driven Poore in Poore's car in order, as peti-
tioner put it, "[t]o have some more sex with her." Id., at 
1037. Petitioner got out of Johnson's car and approached 
Stanford, who was standing beside the driver's side of 
Poore's vehicle. Id., at 1037. As petitioner watched, Stan-
~ -for~~ce and then, as petitioner started to 
return to Johnson's car, in the back of the head. Id., at 486, 
1037-1038. 
While Johnson was held over in · venile court, 2 petitioner 
and Stanford were transferred to the Circui ourt of J e1'fer-
son ounty and were in 1c e or cap1 a mur er and other 
charges arising out of events surrounding the murder. 3 The 
Commonwealth proceeded to try petitioner and Stanford 
2 In juvenile court Johnson pleaded guilty to accomplice liability, Tr. 
1029, in exchange for becoming a witness for the Commonwealth. 
3 The applicable Kentucky murder statute at the time of petitioner's 
trial provided: 
"(1) A person is guilty of murder when: 
(a) With intent to cause the death of another person, he causes the death 
of such person or of a third person; except that in any prosecution a person 
shall not be guilty under this subsection if he acted under the influence of 
extreme emotional disturbance for which there was a reasonable explana-
tion or excuse, the reasonableness of which is to be determined from the 
viewpoint of a person in the defendant's situation under the circumstances 
as the defendant believed them to be. However, nothing contained in this 
section shall constitute a defense to a prosecution for or preclude a convic-
tion of manslaughter in the first degree or any other crime; or 
(b) Under circumstances manifesting extreme indifference to human life, 
he wantonly engages in conduct which creates a grave risk of death to an-
other person and thereby causes the death of another person. 
(2) Murder is a capital offense. " Ky. Rev. Stat. § 507.020 (Supp. 1977). 
Subparagraph (b) was amended in 1984 in a minor particular having no 
application to petitioner. See 1984 Ky. Acts ch. 165, § 26, effective July 
13, 1984. 
Petitioner and Stanford were both charged with murder, first-degree 
robbery, and sodomy. In addition, Stanford was charged with receiving 
stolen property, ·and petitioner with rape and kidnaping. App. 2. 
-4 
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jointly. 4 Petitioner did not request that his trial be severed 
from Stanford's. 5 In two pretrial motions, he did request 
that the jury not be "death qualified," 6 and that there be two 
'Kentucky Rules of Criminal Procedure (1986) provide for the joinder of 
offenses and defendants at trial. Rule 9.12 states in pertinent part: 
"The court may order two (2) or more indictments, informations, com-
plaints or uniform citations to be tried together if the offenses, and the de-
fendants, if more than one (1), could have been joined in a single indict-
ment, information, complaint or uniform citation. The procedure shall be 
the same as if the prosecution were under a single indictment, information, 
complaint or uniform citation." 
Rule 6.18, which deals with the joinder of offenses, provides: 
"Two (2) or more offenses may be charged in the same complaint or two 
(2) or more offenses whether felonies or misdemeanors, or both, may be 
charged in the same indictment or information in a separate count for each 
offense, if the offenses are of the same or similar character or are based on 
the same acts or transactions connected together or constituting parts of a 
common scheme or plan." 
Rule 6.20, concerning joinder of defendants, allows such joinder in the fol-
lowing situation: 
"Two (2) or more defendants may be charged in the same indictment, in-
formation or complaint if they are alleged to have participated in the same 
act or transaction or in the same series of acts or transactions constituting 
an offense or offenses. Such defendants may be charged in one or more 
counts together or separately, and all of the defendants need not be 
charged in each count." 
These rules were applicable in this case. 
5 Rule 9.16 of the Kentucky Rules of Criminal Procedure permits a de-
fendant to file a motion for severance on the ground that the joint trial 
might be unduly prejudicial. See Commonwealth v. Rogers, 698 S. W. 2d 
839 (Ky. 1985). In Kentucky the trial judge has considerable discretion 
whether to permit the severance. Wilson v. Commonwealth, 695 S. W. 
2d 854, 858 (Ky. 1985). Although Stanford moved for a severance, App. 
26, petitioner apparently did not view this as beneficial to him and made no 
such request. See Tr. of Oral Arg. 27. At one point, the trial judge ruled. 
that an objection by counsel for one defendant would be regarded as an ob-
jection by the counsel for the other, App. 28, but this ruling was made in 
the context of selecting a jury and after Stanford's motion for severance 
was denied. 
6 A "death-qualified" jury is one from which prospective jurors have 
been excluded for cause in light of their inability to set aside their views 
-85-534~OPINION 
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juries, one for guilt and the other for sentencing, with the 
first not being "death qualified." App. 5, 8. In essence, he 
argued that the "death qualification" of the jury prior to the 
guilt phase violated his rig t to an impartial jury drawn from 
a fair cross section of the community in violation of the Sixth 
and Fourteenth Amendments. Id., at 6, 9. The court de-
nied both motions. Petitioner filed another pretrial motion 
seeking dismissal of the capital portion of the indictment 
against him on the basis that Stanford had been the trigger-
man, that petitioner had no intent to kill Poore, and that 
therefore, under Edmund v. Florida, 458 U. S. 782 (1982), 7 
petitioner could not be sentenced to death. App. 19. With-
out opinion and with no objection from the prosecution, the 
court granted this motion. Id., at 24. At voir dire, peti-
tioner renewed his earlier motions as to "death qualification," 
emphasizing that he was no longer subject to the death pen-
alty. Id., at 26-27. The court again denied these motions. 
At trial, petitioner attempted to establish the affirmative 
defense of "extreme emotional disturbance." 8 He called as 
---------------~ 
about the death penalty that "would 'prevent or substantially impair the 
performance of [their] duties as [jurors] in accordance with [their] instruc-
tions and [their] oath."' Wainwright v. Witt, 469 U. S. 412, 424 (1985), 
quoting Adams v. Texas, 448 U. S. 38, 45 (1980). The prosecutor may re-
move such potentional jurors according to the guidelines set out in 
Witherspoon v. Illinois, 391 U. S. 510 (1968), as refined by the decision in 
Witt. For the sake of shorthand, see Lockhart v. McCree, 476 U. S. --
(1986), jurors properly excluded are called "Witherspoon-excludables." 
7 In Enmund, this Court held that the death penalty would be invalid, 
under theEighth and Fourteenth Amendments, for an individual "who 
aids and abets a felony in the course of which a murder is committed by 
others but who does not himself kill, attempt to kill, or intend that a killing 
take place or that lethal force will be employed." 458 U. S., at 797. 
8 At the time of the offense, the settled law in Kentucky was that this 
defense was available only where the defendant established two elements: 
that the defendant had been provoked, and that the defendant had acted in 
a subjectively reasonable way given this provocation. See Gall v. Com-
monwealth, 607 S. W. 2d 97, 108-109 (Ky. 1980); Wellman v. Common-




his sole witness a social worker, Martha Elam, who formerly 
had been assigned to his case. At the request of petitioner's 
counsel, she read to the jury from several reports and letters 
dealing with evaluations of petitioner's mental condition. 9 
den of production on this defense, see Gall, at 109, which cannot be 
established simply by a showing of mental illness, see Well man, at 697. 
9 As a result of a previous arrest on a burglary charge, etitioner, in 
May 1980, had been la d by the Kentuck De artment of Human Re-
sources in the Danville Youth Development Center. App. 38, 40. There 
he receive a psychological examination, t e report of which Elam first 
read during the trial. Id., at 39-41. In this report, among other things, 
the ps~st made the following observations: 
"[Petitioner's} responses to projective tests suggest an individual who is 
isolated, mistrustful of others and interpersonally deficient. His re-
productions of the Bender designs are indicative of emotional disturbance. 
Along with his test behavior and flat affect [sic], his pattern of test re-
sponses suggest[s] a mild thought disorder. He is likely to deal with his 
thought disturbance in a sociopathic manner. Although he tends to with-
draw from others, when pushed, he becomes hostile. 
Recommendations: 
[Petitioner's] emotional disturbance and his resentment of his placement at 
the Danville Youth Development Center appear to militate against his suc-
cess in this program." Id., at 62-63. 
Given this recommendation,. petitioner, in July 1980, was transferred to 
the Northern Kentucky Treatm nt Center, an institu~nally 
disturbed youths. d., at 41. There petitioner received another psycho-
logical exammation, which reads, in pertinent part: 
"[Petitioner] presents as a quiet, rather withdrawn and at least moderately 
depressed sixteen~l_i__bl~c~ ~ outh. He is oriented for time,place, 
and pe~hinking, however, is extremely simplistic and very con-
crete. Impulse controls under even minimal stress are felt to be very 
poor. He is not seen as sophisticated, but rather as a very dependent, im-
mature, probably pretty severely emotionally disturbed, and very easily 
confused youth. Short-term auditory and visual memory skills are im-
paired. [Petitioner] has extremely limited capacity for insight. Judg-
ment is impaired. Interactions with peers is [sic] likely to be extremely 
superficial and very guarded. [Petitioner] uses the psychological defenses 
of projection, denial, rationalization, and isolation extensively. He will be 
easily lead by other more sophisticated delinquents or youths. He has 
very limited interpersonal skills and is likely to be seen by other youth as a 





On cross-examination, the prosecutor had Elam read another 
progress report made while petitioner was institutionalized. 10 
The prosecutor then sought to have Elam read from a report 
of a psychological evaluation made by Dr. Robert J. G. 
Lange while petitioner was within the jurisdiction of the ju-
venile court after his arrest for Poole's murder. Counsel for 
petitioner and the prosecutor jointly had moved the juvenile 
court to order this evaluation under Ky. Rev. Stat. 
§§ 202A.010-202A.990 (1977), which, at the time, governed 
involuntary hospitalization for psychiatric treatment. 11 
[Petitioner's] human figure drawings are extremely bizarre. Combined 
with his flat affect [sic] and depressed mood, as well as other suggestions of 
a cognitive or thought disorder, it is felt that this individual has the poten-
tial for developing a full blown schizophrenic disorder. At the present 
time, he is at least extremely mistrustful, suspicious, and even paranoid. 
He is in need of ongoing extensive mental health intervention in addition to 
a highly structured but minimally stressful, from a psychological point of 
view, residential environment. 
In view of the presence of extreme unmet dependency needs, early and 
sustained frustration, and minimal success in almost any endeavor there 
exists the strong probability that underlying considerable passivity and 
withdrawal is extensive anger and perhaps even rage. Thus, under the 
proper circumstances, [petitioner] could be expected to be dangerous with 
respect to acts against persons. While this has not been a part of his his-
tory, it needs to be considered with respect to future treatment and even-
tual disposition." Id. , at 65. 
Elam also read this report at trial. Id., at 44-45. A month after this 
evaluation was made, it was noted in petitioner's progress report: "All at-
tempts to motivate [petitioner] toward self-improvement have been unsuc-
cessful. " Id., at 68 (read by Elam, id. , at 46). Less than three weeks 
later, on Oct. 10, 1980, a Department of Human Resources official notified 
the juvenile judge in charge of petitioner's case that petitioner was being 
released into the community, with the observation that "[a]lthough we can-
not predict future behavior, we certainly feel that [petitioner] is better able 
to cope with personal problems." Id., at 70 (read by Elam, id., at 48). 
10 The report read: "As a result of this evaluation, he was determined to 
be a fairly sophisticated youth who would be capable of manipulative, con-
ning type behaviors. He was placed into one of our more mature 
sophicated [ sic] groups of counselling." Id., at 55. 
11 Although there was some confusion initially over who had requested 





When petitioner objected on the basis that Dr. Lange's 
evaluation had nothing to do with petitioner's emotional dis-
turbance but only with his competency to stand trial, App. 
55, the prosecutor responded that this report dealt with the 
same matters petitioner already had explored by having 
Elam read the earlier reports. Petitioner also contended 
that such an introduction would violate his Fifth and Sixth 
Amendments rights because his counsel had not been present 
during the evaluation and .petitioner had not been informed 
that the results could be used against him at trial. Id. , at 
57-58. Not persuaded by petitioner's arguments, the court 
petitioner's counsel had made the request), it now appears that it resulted 
from a joint motion of the prosecutor and petitioner's counsel. Reply Brief 
for Petitioner 28; Tr. of Oral Arg. 22. The statute provided criteria for 
involuntary hospitalization: 
"If after their examination the physicians certify that the respondent is a 
mentally ill person who presents an immediate danger or an immediate 
threat of danger to self or others as a result of mental illness and that he 
can reasonably benefit from treatment and that hospitalization is the least 
restrictive alternative mode of treatment presently available, then such 
person may be retained in the hospital pending a hearing and order of the 
appropriate court, or may be transported to an appropriate hospital for re-
tention." Ky. Rev. Stat. § 202A.070(5) (1977). 
The purpose of a motion made pursuant to this provision is to enable a de-
fendant to receive psychiatric treatment, not to determine his competency 
to stand trial. The latter is governed by another statutory procedure. 
See Ky. Rule Crim. Proc. 8.06 (1986); Ky. Rev. Stat. §§ 504.090-504.110 
(1985); see also B. Milward, Kentucky Criminal Practice §§ 35.01-35.05 
(1983). In fact, according to petitioner's counsel, one of the motives for his 
motion was to have petitioner receive treatment while petitioner was 
awaiting trial. Reply Brief for Petitioner 28, n. 21. In making his re-
port, however, Dr. Lange also expressed an opinion as to petitioner's com-
petency to stand trial. App. 73. Perhaps, in light of this opinion, the 
Kentucky Supreme Court mistakenly labeled Dr. Lange's examination as 
one for the purposes of determining whether petitioner was competent to 
stand trial. See Buchanan v. Commonwealth, 691 S. W. 2d 210, 213 
(1985). 
The trial court also ordered a psychological evaluation of petitioner for 
competency purposes but kept the report confidential from both sides and 





permitted Elam to read an edited version of the report, 12 with 
the observation that "you can't argue about his mental status 
at the time of the commitment of this offense and exclude evi-
dence when he was evaluated with reference to that mental 
status." Id., at 56. Peti ·oner was found guilty on all 
charges and, pursuant to Kentucky proce ure, the jury de-
termined the sentence. 13 The jury imposed the maximum 
sentence on eac charge, with the sentences to be served con-
secutively. Id., at 76-77. The court accepted the sentences 
but made them run concurrent! with the length of the long-
12 The edited version, read by Elam, App. 58-59, did not include the sec-
tion of the report where Dr. Lange referred to petitioner's competency to 
stand trial. It stated: 
"At the initiation of the interview, [petitioner] was slightly apprehensive 
about why I was there, but the explanation offered soon allayed his anxiety 
and he relaxed. Rapport was reasonably good, eye contact adequate and 
[petitioner] was appropriate interactionally in the context of the setting. 
He was neither especially hostile or friendly, mainly tolerant and coopera-
tive. The discussion focused on the here and now, since the goal was to 
ascertain meeting of 202a criteria, or not. He was in good reality contact, 
had reasonable knowledge of current events outside the Center, and 
seemed to be functioning in the dull normal IQ range. Short and long 
term memory appeared intact. There was no evidence of hallucinations or 
delusions. Affects [sic] was generally shallow, without emphoria [sic] or 
dysphoria. He seemed somewhat optimistic about the outcome of the 
changes [sic] pending against him. No suicidal ideation is present, though 
[petitioner] states he has at times been very angry at certain people (staff) 
at the 'Center' and thought about hurting them. [Petitioner] wasn't espe-
cially anxious or restless except initially, and seemed overall relaxed." 
App. 72-73. 
13 In Kentucky, the jury making the guilt or innocence determination for 
the felony defendant also determines the punishment to be imposed within 
the limits fixed by statute. See Ky. Rule Crim. Proc. 9.84(1) (1986); Ky. 
Rev. Stat. § 532.060 (1985); K. Brickley, Kentucky Criminal Law § 29.01 
(1974); B. Milward, supra, at§§ 49.01-49.03. The present Kentucky pro-
cedure, not available at the time of petitioner's trial, provides for a sepa-
rate sentencing hearing before the jury with the presentation of specific 
evidence by the Commonwealth, such as the defendant's prior acts, and of 
mitigating evidence by the defendant. See Ky. Rev. Stat. § 532.055 
(Supp. 1986). ~ 
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est term, a life sentence, authorized on the murder charge. 
See Tr. of Hearing, Sept. 14, 1982, 4-5; Ky. Rev. Stat. 
§ 532.110 (Supp. 1986). 14 Stanford was sentenced to death 
on the murder charge by the same Jury. 15 
The Supreme Court of Kentucky affirmed petitioner's con-
viction and sentences. Buchanan v. Commonwealth, 691 
S. W. 2d 210 (1985). Among other things, the court rejected 
petitioner's contention that the "death qualification" of the 
jury deprived him of his right to an impartial jury drawn 
from a fair cross section of the community. In its view, a 
"death-qualified" jury was not "extra-ordinarily conviction-
prone," id., at 211; rather, "[a] death-qualified panel tends 
to ensure those who serve on the jury [ will] be willing and 
able to follow the evidence and law rather than their own pre-
conceived attitudes." Id., at 212. It also stated that per-
sons who are excluded from a jury panel because of their op-
position to the death penalty do not constitute a "cognizable 
group" for the purposes of a fair cross section analysis. Ibid. 
The court, moreover, rejected petitioner's contention that 
the trial judge erred in allowing the prosecutor to introduce 
Dr. Lange's report through cross-examination of Elam. It 
observed that petitioner had "opened the door for the intro-
duction of the competency report by introducing only those 
DHR reports which were beneficial to him." Id., at 213. It 
14 Pursuant to Ky. Rev. Stat. § 532.070(1) (1985), the trial court may re-
duce a jury sentence for a felony conviction when it believes that it is "un-
duly harsh." Under the Kentucky procedure applicable at the time of pe-
titioner's trial, after receiving a jury verdict and sentence, the trial judge 
conducted a sentencing hearing where he considers a previously prepared 
presentence report, see Ky. Rev. Stat. § 532.050 (1985), whose contents 
may be controverted by the defendant. See K. Brickley, supra, at§ 29.02; 
B. Milward, supra, at § 49.02. 
15 Under Kentucky law, when a capital defendant is convicted by a jury, 
he is sentenced by the same jury after a separate sentencing hearing. Ky. 
Rev. St~upp.1986); see also B. Milward, supra, at 
§ 49.12. After receiving the jury's sentencing recommendation, the trial 
judge fixes the sentence. § 532.025(1)(b). 
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found irrelevant the fact that Dr. Lange had prepared his re-
port in connection with the inquiry into petitioner's compe-
tency to stand trial. In addition, the court concluded that 
the introduction of the report did not violate petitioner's 
Fifth Amendment privilege against self-incrimination under 
Estelle v. Smith, 451 U. S. 454 (1981). The court reasoned 
that in Smith the defendant's remarks to the examiner were 
incriminatory, whereas "[i]n this case, the report contained 
no inculpatory statements by [petitioner] or any accusatory 
observation by the examiner who merely recited his observa-
tions of [petitioner's] outward appearance." 691 S. W. 2d, at 
213. Alternatively, the court observed that, if the admission 
of the competency report had been an error, it was harmless, --
given petitioner's confession and the overwhelming evidence 
of his guilt. Ibid. 
Because of the nature of the issues involved, we granted 
certiorari, 476 U. S. -- (1986). 
II 
Last term, in Lockhart v. McCree, 476 U. S. -- (1986), 
this Court held that the Constitution does not "prohibit the 
removal for cause, prior to the guilt phase of a bifurcated cap-
---------------ital trial, of ros ective ·uro w ose o osition to the death 
penalty is so strong that it woul ev nt or substantially im-
pai~nce of their duties s jurors at the sentenc-
ingp ase oft e trial." Id., at -- (slip op. 1). In particu-
lar, the Court rejected McCree's contention that "death 
qualification" prior to the guilt phase of the trial violated his 
right under the Sixth and Fourteenth Amendments to an im-
partial jury selected from a representative cross section of 
the community. Id., at--, -- (slip op. 13, 20). The de-
cision in M cCree controls the instant case. In fact, peti-
tioner advances here many arguments identical to those ex-
pressly rejected in M cCree. 16 
16 There is no reason to revisit the issue whether social-science literature 






The Court's reasoning in McCree requires rejection of peti-
tioner's claim that "death qualification" violated his right to a 
jury selected from a representative cross section of the com-
munity. It was explained in McCree that the fair cross sec-
tion requirement applies only to venires, not to petit juries. 
Id. , at -- (slip op. 10). Accordingly, petit juries do not 
have to "reflect the composition of the com~e." 
[bi . More impo an y, it was pointed out that, even 1 this 
requirement were applied to petit juries, no fair cross section 
violation would be established when "Witherspoon-
excludables" were dismissed from a petit jury, because they 
do not constitute a distinctive group for fair cross section pur-
poses. Id., at -- (slip op. 11). 
The reasons given in M cCree for the conclusion that 
"Witherspoon-excludables" are not such a group are equally 
pertinent here. In "death qualifying" the jury at petitioner's 
joint trial, the Commonwealth did not arbitrarily single out 
the "Witherspoon-excludables" for a reason unrelated to their 
ability to serve as jurors at the trial, as, for example, on the 
basis of race or gender. See id., at -- - -- (slip op. 
11-12). Rather, the Commonwealth excluded them in order 
to promote its interest in having a jury that could properly 
find the facts and apply the law at both the guilt and sentenc-
ing phases of the joint trial. Moreover, as was observed in 
M cCree, the identification of a group such as the 
"Witherspoon-excludables" does not "create an 'appearance 
of unfairness,"' id., at -- (slip op. 13), because it is related 
though petitioner spends much effort in citing studies to that effect. See 
Brief for Petitioner 21-25. Most of those studies also were before the 
Court in McCree, see - U. S., at - - --, nn. 4, 5 (slip op. 5-6, 
nn. 4, 5); the Court's discussion of them there , see id., at -- - -- (slip 
op. 5-9), need not be repeated here. In any event, just as it was assumed 
in M cCree that the studies were "both methodologically valid and adequate 
to establish that 'death qualification' in fact produces juries somewhat more 
'conviction-prone' than 'non-death-qualified' juries," id., at -- (slip op. 9) 





to the Commonwealth's legitimate interest in obtaining a jury 
that does not contain members who are unable to follow the 
law with respect to a particular issue in a capital case. Simi-
lar reasoning applies in the context of petitioner's joint trial, 
for the "Witherspoon-excludables" would not have been able 
to assess properly the appropriateness of imposing the death 
penalty on codefendant Stanford. 
Finally, in McCree it was emphasized that not all who op-
pose the death penalty are excludable for cause. Those who 
indicate that they can set aside temporarily their personal be-
liefs in deference to the rule of law may serve as jurors. 
Even those who are "Witherspoon-excludables" are not sub-
stantially deprived of "their basic rights of citizenship," be-
cause they are not prevented from serving as jurors in other 
criminal cases. / d., at -- (slip op. 13). Although, as 
here, "Witherspoon-excludables" will be barred from partici-
pating in joint trials where the jury will be required to assess 
the appropriateness of the death penalty for one of the de-
fendants, this incremental restriction on the ability of those 
individuals to serve on juries is not constitutionally 
impermissible. 
The facts of the case at bar do not alter the conclusion that 
"Witherspoon-excludables" are not a distinctive group for fair 
cross section purposes. Thus, there is no violation of the 
Sixth Amendment's fair cross section requirement here. 11 
B 
The analysis in M cCree also forecloses petitioner's claim 
that he was denied his right to an im artial jury because of 
the removal of "Witherspoon-excludables" from the jury at 
his joint trial. The Court considered a similar claim in 
M cCree that was directed at the exclusion of such jurors 
11 Given this conclusion, there is no reason to address petitioner's de-
scription of the result of the "death-qualification"-the race, sex, political 
party, and age composition of the jury in his case, see Brief for Petitioner 





prior to the guilt phase of a capital defendant's trial. Id., at 
-- (slip op. 14). It rejected McCree's claim that the impar-
tial-jury requirement demanded a balancing of jurors with 
different predilections because that view was inconsistent 
with the Court's understanding that jury impartiality re-
quires only "'jurors who will conscientiously apply the law 
and find the facts."' Id., at-- (slip op. 14), quoting Wain-
wright v. Witt, 469 U. S. 412, 423 (1985). It reasoned that 
this balancing of juror viewpoints sought by McCree was im-
practical because it would require a trial judge to ensure 
"that each [jury] contains the proper number of Democrats 
and Republicans, young persons and old persons, white-collar 
executives and blue-collar laborers, and so on." -- U. S. ,- --
at - (slip op. 15). 
The Court further explained in M cCree that the State's in-
terest in having a single jury decide all the issues in a capital 
trial was proper, and it distinguished that case from the situ-
ations in Witherspoon v. Illinois, 391 U. S. 510 (1968), and 
Adams v. Texas, 448 U. S. 38 (1980), where Illinois and 
Texas "crossed the line of neutrality" in striking a venire 
member who expressed any scruple about the death penalty . 
. 476 U. S., at -- - -- (slip op. 15-16), quoting 
Witherspoon, 391 U. S., at 520. It also acknowledged the 
State's interest in the possibility that a defendant might ben-
efit at the sentencing phase from any "'residual doubts'" 
about the evidence at the guilt phase that the jury might 
have had. Id., at -- (slip op. 17). In addition, given that 
much of the same evidence would be presented at both 
phases of the capital trial, the Court thought appropriate the 
interest in not putting either the prosecution or the defense 
to the burden of having to present the evidence and testi-
mony twice. Id., at -- (slip op. 18). Finally, it distin-
guished McCree's claim from the situations presented in 
Witherspoon and Adams because it did not deal with "the 
special context of capital sentencing, where the range of jury 
discretion necessarily gave rise to far greater concern over 
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the possible effects of an 'imbalanced jury.'" -- U. S., at 
-- - -- (slip op. 18-19). In the guilt phase of McCree's 
trial, the jury's discretion was traditionally circumscribed. 
Id., at - (slip op. 20). 
Although petitioner contends that the Commonwealth's in-
terests in having "Witherspoon-excludables" removed from 
his jury were minimal in comparison to the prejudice he suf-
fered by being convicted and sentenced by this jury, Brief for 
Petitioner 26 & n. 42, these interests are similar to those 
identified in M cCree and equally as compelling. Petitioner's 
primary error is his characterization of the issue presented 
here as affecting his trial, as opposed to the actual trial in 
this case--,-the joint trial of petitioner and Stanford. . As 
demonstrated by the statutory provisions providing for join-
der of offenses and defendants, seen. 4, supra, the Common-
wealth has determined that it has an interest in providing 
prosecutors with the authority to proceed in a joint trial 
when the conduct of more than one criminal defendant arises 
out of the same events. 
Underlying the Commonwealth's interest in a joint trial is l 
a related interest in promoting the reliability and consistency 
of its judicial process, an interest that may benefit the 
noncapital defendant as well. - In joint trials, e Jury obtains 
a mo e comp e e view of-all the acts underlying the charges 
than would be possible in separate trials. From such a per-
spective, it may be able to arrive more reliably at its conclu-
sions regarding the guilt or innocence of a particular defend-
ant and to assign fairly the respective responsibilities of each 
defendant in the sentencing. See ABA Standards for Crimi-
nal Justice 13-2.2 (2d ed. 1980). 1s jury perspective is 
partfoularly significant where, as here, all the crimes charged 
against the joined defendants arise out of one chain of events, 
where there is a single victim, and where, in fact, the defend-
ants are indicted on several of the same counts. Indeed, it 
appears that, by not moving to sever his case from that of 








fare better if he were tried by the same jury that tried Stan-
ford, the "triggerman" in Poore's murder. 
The Commonwealth's interest in a joint trial also is bound 
up with a concern that it not be required to undergo the bur-
den of presenting the same evidence to different juries 
where, as here, two defendants, only one of whom is eligible 
for a death sentence, are charged with crimes arising out of 
the same events. Indeed, if petitioner's position-that, be-
cause a "death-qualified" jury is conviction-prone and likely 
to mete out harsher sentences, it should be used only in the 
capital case-were accepted, its logic would lead to an anom-
alous result: if, as in Stanford's case, a capital defendant also 
is charged with noncapital offenses, according to petitioner . 
there would have to be one trial for those offenses and an-
other for the capital offense. Such a result would place an 
intolerable administrative burden upon the Commonwealth. 18 
18 Given the significant state interests in having one jury for both the 
guilt and penalty phases of a joint trial, there is no reason to treat in any 
detail the alternatives to this procedure that petitioner proposes. See 
Brief for Petitioner 27-29. As it is, there is some conflict between these 
alternatives that reflects petitioner's ambiguity as to the exact nature of 
the relief he seeks: it is unclear whether he wishes to avoid a "death-quali-
fied" jury at the guilt phase, the penalty phase, or both. For example, one 
alternative proposed by petitioner, see id., at 28, to which he alluded at 
oral argument, see Tr. of Oral Arg. 44, would be to have one jury for the 
guilt phase for both defendants and for the penalty phase for petitioner 
(this jury being not "death-qualified") and another "death-qualified" jury 
for the penalty phase for the capital defendant. On the other hand, there 
is the alternative, also acknowledged by petitioner at oral argument, see 
id., at 46, of using a "death-qualified" jury for the guilt phase for both de-
fendants and for the capital defendant's penalty phase, and another jury 
(not "death-qualified") for petitioner's penalty phase. The latter alterna-
tive would guard against the alleged partiality of a "death-qualified" jury 
only insofar as this jury attribute would affect his sentence. 
Whatever might be the proper focus of petitioner's demand for relief, the 
alternatives basically require the Commonwealth either to abandon the 
"death qualification" of juries at the guilt phase of a joint trial or to em-








Where, as here, one of the joined defendants is a capital 
defendant and the capital-sentencing sc eme reqmres t e use 
of t e same jury for the gm t an penalt hases of the capi-
tal de en an s trial, the interest in this heme, which the 
Court recognized as significant in McCree, 476 U. S:, at - -
(slip op. , coup ed with the CommonwealtlisJrtterest in a 
joint _trial _ arguesstrong y m fa~ ermittin "death 
qualification" of the jury:-·- ---
Aga1 , as in McCree, the particular concern about the pos-
sible effect of an "'imbalanced' jury" in the "special context of 
capital sentencing," McCree, - - U. S., at-- (slip op. 18), 
is not present with respect to the guilt and sentencing phases 
of a noncapital defendant in this . case . .. - Fo~, at the guilt 
phase, the jury's discretion traditionally is more channeled 
than at a capital-sentencing proceeding, and, at the penalty 
phase, the jury's sentence is limited to specific statutory sen-
tences and is subject to review by the judge. See nn. 13 and 
14, supra. In fact, the control of the judge over jury discre-
tion in the noncapital-sentencing decision worked well in peti-
tioner's case when the court permitted his multiple sentences 
to be served concurrently with the life sentence on the mur-
der charge. 19 
Accordingly, petitioner's claim that a "death-qualified" 
jury lacks impartiality is no more persuasive than McCree's. 
As was stated in M cCree, "the Constitution presupposes that 
a jury selected from a fair cross section of the community is 
19 Although petitioner suggests that rejection of his argument may lead 
prosecutors to request the death penalty in order to have the jury "death 
qualified," only to abandon this request at the penalty phase, see Brief for 
Petitioner 27, there is no evidence ofprosecutorial action of this kind here. 
The prosecutor sought the death penalty against both petitioner and Stan-
ford until the court granted, with the prosecutor's acquiescence, petition-
er's motion to withdraw the ultimate penalty against him. App. 24. This 
determination was made before the commencement of voir dire. More-
over, in Kentucky the prosecutor can seek the death penalty only in a spe-
cial class of capital cases where a statutory aggravating factor is present. 





impartial, regardless of the mix of individual viewpoints actu-
ally represented on the jury, so long as the jurors can con-
scientiously and properly carry out their sworn duty to apply 
the law to the facts of the particular case." 476 U. S., at 
-- (slip op. 20). Given this presupposition and the signifi- l 
cant interests in having a joint trial of petitioner and Stan-
ford, there was no violation of petitioner's Sixth and Four-
teenth Amendments right to an impartial jury. 
III 
A 
This Court's precedent also controls petitioner's claim as to 
the prosecutor's use of Dr. Lange's report. In Estelle v: -
Smith, 451 U. S. 454 (1981), we were faced with a situation 
where a Texas prosecutor had called as his only witness at a 
capital-sentencing hearing a psychiatrist, who described de-
fendant Smith's severe sociopathic condition and who ex-
pressed his opinion that it could not be remedied by treat-
ment. Id., at 459-460. The psychiatrist was able to give 
this testimony because he had examined Smith at the request 
of the trial judge who had not notified defense counsel about 
the scope of the examination or, it seemed, even about the 
existence of the examination. Id., at 470-471 & n. 15. 
Moreover, Smith's counsel neither had placed at issue 
Smith's competency to stand trial·nor had offered an insanity 
defense. See id., at 457 & n. 1, 458. Under the then-exist-
ing Texas capital-sentencing procedure, if the jury answered 
three questions in the affirmative, the judge was to impose 
the death sentence. See id., at 457-458. One of these ques-
tions concerned the defendant's future dangerousness, an 
issue that the psychiatrist in effect addressed. 
We concluded that there was a Fifth Amendment violation 
in the pros~onofsucfitesfamony at the sen-
tencing proceeding. After noting that the Fifth Amendment 
was applicable at a capital-sentencing hearing, we observed 






ness was not based simply on his observations of the defend-
ant, but on detailed descriptions of Smith's statements about 
the underlying crime. Id., at 464 & n. 9. Accordingly, in 
our view, Smith's communications to the psychiatrist during 
the examination had become testimonial in nature. Given 
the character of the psychiatrist's testimony, moreover, we 
were unable to consider his evaluation to be "a routine com-
petency examination restricted to ensuring that respondent 
understood the charges against him and was capable of as-
sisting in his defense." Id., at 465. We concluded: "When 
[at trial the psychiatrist] went beyond simply reporting to 
the court on the issue of competence and testified for the 
prosecution at the penalty phase on the crucial issue of re-
spondent's future dangerousness, his role changed and be-
came essentially like that of an agent of the State recounting 
unwarned statements made in a postarrest custodial setting." 
Id., at 467. In such a situation, we found a Fifth Amend-
ment violation because of the failure to administer to Smith, 
before the examination, the warning required by Miranda v. 
Arizona, 384 U. S. 436 (1966). 
We recognized, however, the "distinct circumstances" of 
that case, 451 U.S., at 466--the trial judge had ordered, sua 
sponte, the psychiatric examination and Smith neither had 
asserted an insanity defense-. nor had offered psychiatric evi-
dence at trial. We thus acknowledged that, in other situa-
tions, the State might have an interest in introducing psychi-
atric evidence to rebut petitioner's defense: 
"When a defendant asserts the insanity defense and in-
troduces supporting psychiatric testimony, his silence 
may deprive the State of the only effective means it has 
of controverting his proof on an issue that he interjected 
into the case. Accordingly, several Courts of Appeals 
have held that, under such circumstances, a defendant 
can be required to submit to a sanity examination con-
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We further noted: "A criminal defendant, who neither initi-
ates a psychiatric evaluation nor attempts to introduce any 
psychiatric evidence, may not be compelled to respond to a 
psychiatrist if his statements can be used against him at a 
capital sentencing proceeding." Id., at 468. This statement 
logically leads to another proposition: if a defendant requests 
such an evaluation or presents psychiatric evidence, then, at 
the very least, the prosecution may rebut this presentation 
with evidence from the reports of the examination that the 
defendant requested. The defendant would have no Fifth 
Amendment privilege against the introduction of this psychi-
atric testimony by the prosecution. See United States v. 
Byers, 239 U. S. App. D. C. 1, 8-10, 740 F. 2d 1104, -
1111-1113 (1984) (plurality opinion); Pope v. United States, 
372 F. 2d 710, 720 (CA8 1967) (en bane), vacated and re-
manded on other grounds, 392 U. S. 651 (1968). 
This case presents one of the situations that we distin-r 
guished from the facts in Smith. Here petitioner's counsel 
joined in a motion for Dr. Lange's examination pursuant to 
the Kentucky procedure for involuntary hospitalization. 
Moreover, petitioner's entire defense strategy was to estab-
lish the "mental status" defense of extreme emotional dis-
turbance. Indeed, the sole witness for petitioner was Elam, 
who was asked by defense counsel to do little more than read 
to the jury the psychological reports and letter in the custody 
of Kentucky's Department of Human Services. In such cir-
cumstances, with petitioner not taking the stand, the Com-
monwealth could not respond to this defense unless it pre-
sented other psychological evidence. Accordingly, the 
Commonwealth asked Elam to read excerpts of Dr. Lange's 
report, in which the psychiatrist had set forth his general ob-
servations about the mental state of petitioner but had not 
described any statements by petitioner dealing with the 
crimes for which he was charged. 20 The introduction of 
20 Petitioner argues that the jury may have been confused by the intro-
duction of a report dea1ing with his competency to stand trial, a very differ-
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such a report for this limited rebuttal purpose does not con-
stitute a Fifth Amendment violation. 
B 
In Smith v. Estelle, we also concluded that Smith's Sixth 
Amendment rig t to the assistance of counsel had been vio-
lated. 451 U. S., at 469-471. As we observed, it was un-
clear whether Smith's counsel had even been informed about 
the psychiatric examination. Id., at 471, n. 15. We deter-
mined that, in any event, defense counsel was not aware that 
the examination would include an inquiry into Smith's future 
dangerousness. Id., at 471. Thus, in our view, Smith had ( 
not received the opportunity to discuss with his counsel the . 
examination or its scope. Ibid. Here, in contrast, petition-
er's c unsel himself requested the ps chiatric evaluation by 
Dr. Lan e. It can e assume -and there are no allegations 
to the contrary-that defense counsel consulted with peti-
tioner about the nature of this examination. 
Petitioner attempts to bring his case within the scope of 
Smith by arguing that, although he agreed to the examina-
tion, he had no idea, because counsel could not anticipate, 
ent issue from his mental condition at the time of the crime that was the 
focus of his extreme emotional-disturbance defense. Brief for Petitioner 
43 & n. 68. Once more it is necessary to repeat that Dr. Lange's examina-
tion had as its purpose the determination whether petitioner should be 
committed for psychiatric treatment, not whether he was competent to 
stand trial. See n. 11, supra. Dr. Lange's observation that petitioner 
was competent to stand trial, see App. 73, was volunteered and, before 
Elam read Dr. Lange's report to the jury, the court eliminated all such ref-
erences. Id., at 58-59. Thus, what the jury heard from Dr. Lange's re-
port was an evaluation of petitioner's mental condition. Although the doc-
tor did note that petitioner reported thinking of "hurting" staff members at 
the facility, id., at 72, such remarks only would have reinforced comments 
in earlier reports. See, e. g., id., at 45 ("Thus, under the proper circum-
stance, [petitioner] could be expected to be dangerous with respect to acts 
against other persons"). In sum, his report was similar in nature to the 
others read by Elam, except, of course, that Dr. Lange performed his eval-





that it might be used to undermine his "mental status" de-
fense. Brief for Petitioner 48-49. Petitioner, however, 
misconceives the nature of the Sixth Amendment right at 
issue here by focusing on the use of Dr. Lange's report rather 
than on the proper concern of this Amendment, the consulta-
tion with counsel, which petitioner undoubtedly had. Such 
consultation, to be effective, must be based on counsel's 
being informed about the scope and nature of the proceeding. 
There is no question that petitioner's counsel had this in-
formation. To be sure, the effectiveness of the consultation 
also would depend on counsel's awareness of the possible uses 
to which petitioner's statements in the proceeding could be 
put. Given our decision in Smith, however, counsel was cer-
tainly on notice that if, as appears to be the case, he intended 
to put on a "mental status" defense for petitioner, he would 
have to anticipate the use of psychological evidence by the 
prosecution in rebuttal. 21 In these circumstances, then, 
there was no Sixth Amendment violation. 
21 Petitioner contends that, if the use of a pretrial psychological evalua-
tion is allowed, as in this case, defense counsel will be reluctant to request 
competency evaluations, even if they believe that their clients are in need 
of one, or they may "sandbag" the trial by raising the competency issue in a 
post-trial motion. Brief for Petitioner 42. Moreover, petitioner argues 
that the rule requiring competency examinations when the trial judge has 
doubts about a defendant's mental condition, see Pate v. Robinson, 383 
U. S. 375 (1966), will be undermined by a decision in favor of the 
Commonwealth. 
While we cannot foresee the tactics of defense counsel, we find some-
what curious petitioner's prediction and proposed solution. Where a com-
petency examination is required under Pate and where the defendant does 
not place his mental state at issue, the Fifth and Sixth Amendments would 
mandate that he be allowed to consult with counsel and be informed of his 
right to remain silent. We observed in Smith, that if, after receiving such 
advice and warnings, a defendant expresses his desire to refuse to answer 
any questions, the examination can still proceed "upon the condition that 
the results would be applied solely for that purpose. " 451 U. S., at 468. 
Thus, where a defendant does not make an issue of his mental condition, 
we fail to see how the decision today will undermine Pate. Where, how-
ever, a defendant places his mental status at issue and thus relies upon re-
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The judgment of the Supreme Court of Kentucky 1s 
affirmed. 
It is so ordered. 
ports of psychological examinations, he should expect that the results of 
such reports may be used by the prosecutor in rebuttal. 
Finally, even if there were any conceivable constitutional error here , we 
would find it harmless in the circumstances of this case. As we noted 
above, see n. 8, supra, the defense of extreme emotional disturbance also 
requires a showing of provocation and cannot be established solely by evi-
dence of mental illness. In petitioner's case, provocation was not demon-
strated. Tr. of Oral Arg. 40; see also 691 S. W. 2d, at 212. 
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